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The Honorable Shap Smith
Speaker of the House of Representatives

The Honorable John Campbell
President Pro Tempore of the Senate

The Honorable Peter D. Shumlin
Governor

The Honorable Miro Weinberger
Mayor, City of Burlington

Mr. Paul Sisson
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City of Burlington

Dear Colleagues,

Act 45 of 2011 requires that the State Auditor’s Office audit all active tax increment financing
(TIF) districts every four years. Currently, the City of Burlington, Milton, Newport, and
Winooski have established TIF districts and financed improvements in their districts.

This report assesses whether Burlington established and administered the waterfront TIF district
according to statutory requirements and the extent to which the city has established performance
measures and monitors actual results that demonstrate the TIF district is meeting intended goals.

Burlington complied with state statutes in the formation of its districts, but the city did not
always administer its TIF district according to statutory requirements. Namely, Burlington
utilized incremental property tax revenue for ineligible purposes and the city’s determination of
the amount of incremental property tax revenue to retain was not consistent with statutory
requirements. As a result, the city retained $1 million of statewide education increment that
should have been remitted to the state. In addition to recommending that the city work with the
state to resolve the shortfall in payments to the state, we also make recommendations designed to
improve the city’s administration of the TIF district. For example, we recommend that
Burlington designate a city official to be responsible for reviewing statutory reporting
requirements and documenting policies and procedures to ensure timely and accurate reporting.
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I would like to thank the management and staff of the City of Burlington for their cooperation
and professionalism during the course of the audit. If you would like to discuss any issues raised
by this audit, I can be reached at (802) 828-2281 or at auditor@state.vt.us.

Sincerely,
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Thomas M. Salmon, CPA, CFE
Vermont State Auditor
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Introduction

Since 1985, tax increment financing (TIF) districts have been available as a
tool for Vermont municipalities to finance public infrastructure
improvements in support of economic development. The TIF district
approval process and administrative requirements largely are delineated in
Vermont state statute. Typically, when a TIF district is established, certain
real estate parcels within a municipality are designated as comprising the TIF
district. Debt and other resources are utilized to finance public infrastructure
improvements which support development in the district. Future incremental
property tax revenue,* which is comprised of 1) incremental municipal
property tax revenue (hereafter known as municipal increment) and 2)
incremental statewide education property tax revenue (hereafter known as
statewide education increment), within this designated district, is utilized over
a set time period to pay for the debt incurred to finance the improvements.

TIF districts have been used in Vermont to finance public infrastructure
improvements such as extending access to, or increasing capacity of waste
water treatment plants and modifying or adding roadways. The city of
Burlington established its TIF district on January 22, 1996 to redevelop the
Lake Street district and nearby waterfront area. On June 23, 1997, the city
expanded its TIF district with a sliver of property extending from the
lakefront to Church Street to facilitate increasing the housing supply and
parking garage additions to help stimulate a market for commercial retail
stores and business offices.

TIFs not only affect the applicable municipality, they also have statewide tax
implications. At the time municipalities were first granted authority to
establish TIF districts, each municipality determined the amount of property
taxes necessary to fund the local public school system and municipal
operations. The establishment of a TIF district in a municipality potentially
impacted the amount of funding available for general municipal operations
and that municipality’s school system. The method of funding public
education costs for schools in Vermont changed dramatically with the
passage of Act 60 in 1997 and the establishment of a statewide education

Y Incremental property tax revenue is calculated based on the current property values of the TIF district
less the TIF district property values at the time the TIF district was established, multiplied by the
municipal and education property tax rates.
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property tax set by the state to fund public education. Because of the change
to a statewide education property tax funding mechanism, municipalities with
TIF districts retain monies that otherwise would have been remitted?to the
state for funding public education throughout the state.

Act 45 of 20113 required the state auditor of accounts to audit all active TIF
districts every four years. Because requirements for establishment and
administration of TIF districts are largely set out in state statute, we elected to
focus our audit towards determining compliance with the statutes applicable
to Burlington’s TIF district. Our audit objectives were to:

e assess whether Burlington adhered to requirements in state statute
governing establishment of the TIF district;

e ascertain whether since inception to FY2010, Burlington has
administered the TIF district according to statutory requirements,
including a) utilizing the incremental property tax revenues to pay for
eligible TIF district debt b) retaining the appropriate statewide
education increment, and c) timely and accurately reporting TIF district
property values and incremental tax revenue to city officials, the
legislature and other state officials, as appropriate; and

e assess the extent to which Burlington has established performance
measures and monitors actual results that demonstrate achievement of
the state and municipality’s economic and fiscal goals.

The audit work for our first objective largely consisted of comparing
Burlington’s documentary evidence of activities and actions associated with
establishing its TIF district to the statutory requirements governing
establishment of a TIF district. Our methodology for the second objective
included a) obtaining TIF district debt payment schedules and analyzing
other financial records to verify that incremental property tax revenue was
used solely for debt payment or prefunding, b) obtaining legal opinions from
the Office of the Attorney General (AG) regarding the calculation and

2 Annually, the state establishes statewide education property tax rates. Municipalities collect
statewide education property taxes on behalf of the state and remit the taxes collected to their local
school systems, on behalf of the state, or to the state directly, depending on the amount collected
relative to the amount required to fund the local school system. Since these are all state revenues, for
simplification purposes, in our report, we refer solely to remitting payments to the state.

3 Previously, Act 190 of 2008 required the state auditor of accounts to audit all active TIF districts
every three years.
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retention of incremental property tax revenue, recalculating the incremental
property tax revenue from inception of the TIF district through FY2010 and
verifying that Burlington retained only those amounts allowed per statute,
and c¢) comparing reports of TIF district property values and incremental
property tax revenue to source documentation. To accomplish our third
objective, we interviewed Burlington officials and reviewed Burlington’s
processes and procedures related to monitoring results of the TIF district.
Additional detail on our scope and methodology can be found in appendix I.
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Highlights: Report of the Vermont State Auditor
Tax Increment Financing District: City of Burlington Did Not Always
Administer Its TIF District According to Statutory Requirements and

Did Not Remit All Monies Owed to the State Education Fund
(June 4, 2012, Rpt. No. 12-03)

Why We Did This Audit Findings

Pursuant to statutory Burlington adhered to requirements in state statute associated with establishing
requirements that we audit the ~ and expanding its TIF district in 1996 and 1997, respectively. For instance, the
TIF districts, our objectives were city held publicly warned meetings to discuss formation and financing of the TIF
to 1) assess whether Burlington  district and obtained voter approval for anticipated financing. The city council
adhered to requirements in state  and city officials worked together to identify and adhere to requirements

statute governing establishment  associated with establishing the TIF district.

of the TIF district, 2) ascertain

whether, since inception through Certain aspects of Burlington’s TIF district administration were not in accordance

FY2010, Burlington has with statutory requirements. For example, of the $8.3 million in incremental
administered the TIF district property tax revenue used by Burlington, approximately $1.2 million was used for
according to statutory ineligible purposes — to pay refinanced debt associated with land (the Urban
requirements, including a) Reserve) that was acquired four years prior to the creation of the TIF district.
utilizing the incremental Largely because of this error, the city’s determination of the amount of the
property tax revenues to pay for statewide education increment to retain was not consistent with statutory

eligible TIF district debt, b) requirements. As a result, the city retained $1 million that should have been
retaining the appropriate remitted to the state. Additionally, Burlington has been required to issue reports
statewide education increment  related to the TIF district to both city and state organizations (executive and

and c) timely and accurately legislative branches). The city has not met all reporting requirements, but the
reporting TIF district property  information that was reported was consistent with its financial records. City
values and incremental tax officials provided various rationales for their approach to administering the TIF
revenues to city officials, the district, including a legal opinion justifying aspects of their approach. We
legislature and other state considered the city’s legal justifications but disagree with its conclusions based on
officials, as appropriate, and 3)  discussions with the AG’s office and reviews of records and other evidence. For
assess the extent to which example, the city argues that refinancing the Urban Reserve debt is a legitimate
Burlington has established TIF district transaction. However, the AG’s office advised that TIF districts are
performance measures and authorized for the purpose of funding expenditures such as acquisition of property
monitors actual results that that will stimulate development or redevelopment within the TIF district. If an
demonstrate achievement of the  investment has already occurred as it has in this instance (with the purchase of the
state and municipality’s land) the creation of a TIF district at a subsequent date does not serve the purpose
economic and fiscal goals. of motivating the investment.

What We Recommend The city’s establishment and monitoring of performance measures to indicate the
We made multiple extent to which its TIF district was meeting state and municipal economic and
recommendations, including that fiscal goals was limited. Specifically, Burlington did not 1) establish measures
Burlington should work for all objectives (broa_d_en the tax bz_alse, encourage development ar)d improve
cooperatively with the state to employment opportunl_tles), 2)_ con3|_st_ently set targets and 3) con_3|stently track
resolve the city’s $1 million actual results. According to city officials, they consider growth in property values
shortfall in payments to the state to be the primary TIF district performance measure and believe this measure is
education fund. sufficient to track the performance of the TIF district. However, without targets

and actual results for measures relevant to all objectives, the city’s ability to
determine whether the TIF district is operating as intended is limited.
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Background

Establishment of a TIF district allows a municipality to designate an area for
improvement and earmark expected future growth in property tax revenues
(i.e. incremental property tax revenue) in the designated area to pay for debt
incurred to finance the costs of improvements. In theory, the improvements
lead to increased property values and the resulting increased property tax
revenues fund the cost of development. For example, assume that existing
property in a TIF district generates $1,000 a year in tax revenues. The
municipality obtains approval for the use of incremental property tax revenue
for a new project in the district and issues 20-year bonds to finance the
project’s costs. Over time, the district’s property values grow and annual
property tax revenues increase to $1,500. The taxing authorities, including
the municipality and the state, continue to receive their respective portions of
$1,000 (i.e. the base property tax revenue), and the $500 difference (i.e. the
incremental property tax revenue) is used to pay off the bonds over 20 years.*
Once the bonds are paid off, the taxing authorities (municipality and state)
receive all of the property tax revenues ($1,500 per year). Figure 1 illustrates
how this example works.

# In the event that a TIF district’s incremental property tax revenue exceeds the amount needed to make
bond payments in a given year, this “excess” incremental revenue is distributed to the municipal and
state taxing authorities using a statutory formula as established in 24 VSA §1900. Alternatively,
municipalities may retain the excess for the purpose of prefunding future TIF district debt. (32 VSA
85401(10)(E))
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Figure 1: Simplified lllustration of How a TIF District Can Generate Incremental
Revenue

$1,500

Incremental Property Tax
Revenue:
Used to pay off bonds orloans

$1,000 Property Tax

Revenue:
Remitted to taxing
bodies of TIF district

Annual Property Tax Revenue

Base Property Tax Revenue:
Remitted to taxing bodies in TIF district

Year0 Year 20
Time
Note: This simplified graphic assumes a stable tax rate.

Statutory Requirements Governing Burlington’s TIF Districts

Municipalities are responsible for establishing and administering TIF districts
according to statutory parameters, including overseeing the financing for
construction of public infrastructure improvements, calculating incremental
property tax revenue, determining the amount of incremental property tax
revenue the TIF district may retain, and deciding how it may be utilized.

Acts 87 (1985) and 204 (1988) established the initial framework in Title 24
Chapter 53 Subchapter 5 for the formation and operation of TIF districts in
Vermont. The following is a summary of the original criteria in Acts 87 and
204 for establishing and administering TIF districts.

Establish, approve and record

e The purpose of TIF districts is to provide revenues for improvements®
located wholly or partly within the district that will encourage

® The statute defines improvements as including installations, construction, or reconstruction of streets,
utilities, parks, playgrounds, land acquisition, parking facilities and other public improvements
necessary for carrying out the objectives of the TIF district.
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development, provide for employment opportunities, improve and
broaden the tax base or enhance the general economic viability of the
municipality, region or state. [24 VSA 81893]

The municipality’s legislative body® determines that the TIF district will
serve the public purpose and creates the TIF district. [24 VSA
81892(a)]

At least one public meeting, duly warned, must be held on the proposed
TIF district plan with a description of TIF district boundaries and
properties. [24 VSA81892(a)]

Upon adoption by the municipality’s legislative body, the TIF district
plan must be recorded with the municipal clerk and lister or assessor.
[24 VSA81892(b)]

Financial plan

At least one public meeting, duly warned, must be held on a financial
plan for proposed improvements. The elements of the financial plan
shall include a statement of costs and sources of revenue, estimates of
assessed values within the district, identification of the portion of
assessed value to be applied to proposed improvements, tax increments
for each year of the financial plan, amount of bonded indebtedness to
be incurred, other sources of anticipated revenues and the duration of
the financial plan. [24 VSA81898(e)]

Allowable debt and period that debt may be incurred

Incremental property tax revenue may be pledged and appropriated for
payment of principal and interest on bonds issued for improvements
contained wholly or partially within the district. [24 VSA §1897]

Bonds may take the form of general obligation bonds or revenue bonds
and must be approved by a majority of registered voters at a duly
warned special or annual meeting. [24 VSA §1898(b) and 24 VSA
§1897]

6 Legislative body means the mayor and alderboard, the city council, the selectboard and the president
and trustees of an incorporated village.
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e If revenue bonds are issued, they are payable solely from income
proceeds, revenues, and tax increments resulting from the
improvements in the TIF district. [24 VSA §1898(b)]

e The municipality may incur debt relative to the TIF district for a period
of 10 years following creation of the TIF district. The 10-year
borrowing period commences April 1 of the year the TIF district is
created by the municipality’s legislative body. [24 VSA §1894]

Establish original taxable value (OTV)

e OTV is the sum of the aggregate taxable valuations of land and
improvements in the TIF district on the date the district was approved
as then most recently determined. [24 VSA 81895 and 24 VSA
§1898(b)]

e On April 1 of the first year, the lister or assessor certifies the OTV of
the TIF district parcels as then most recently determined. [24
VSAS§1895]

Calculation and utilization of incremental property tax revenue

¢ Incremental property tax revenue equals current assessed value of
properties located wholly or partially within the TIF district less OTV
multiplied by the current tax rates of the municipality, the school
district”and any other taxing authority.® [24 VSA 81896, 24 VSA
§1897 and 24 VSA 8§1898(b)]

e The municipality’s legislative body may pledge and appropriate
incremental property tax revenue received from the TIF district for the
payment of bond principal and interest. [24 VSA81897]

" The school district rate is determined by the state and is a statewide property tax.

8 TIF district taxable property shall be subject to the same total tax rate as other taxable property in the
municipality, except as otherwise provided by law.
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Period that incremental property tax revenue may be retained for
payment of debt

Incremental property tax revenue may be retained in each year
subsequent to creation of the district for which the current assessed
valuation exceeds the OTV until all capital indebtedness of the district
has been fully paid. [24 VSA 81896 and 24 VSA 81898(b)]

The TIF district continues until all indebtedness incurred by the
municipality to fund the improvements in the TIF district has been paid.
[24 VSA §1898(b) and 24 VVSA §1894]

To the extent incremental property tax revenue is pledged and
appropriated for payment of debt incurred to finance development in
the district, it must be segregated in a special account of the
municipality. [24 VSA §1896]

Distribution of incremental tax revenue

Incremental property tax revenue which in any tax year exceeds the
principal and interest payments for the bonds issued for improvements
in the district is required to be distributed to the municipality and
school district in proportion that each budget bears to the combined
total of both budgets unless otherwise negotiated. [24 VSA §1900]

Reporting

Each year of the life of the TIF district, the lister or assessor for the
municipality shall certify and report to the legislative body the amount
that the OTV has increased or decreased and the proportion that any
increase or decrease bears to the total assessed valuation of real
property for that year. [24 VSA §1895]

Since the passage of Act 60 (Equal Education Opportunity) in 1997, the
statutes related to TIF districts have undergone numerous amendments. Per 1
VSA 8212, amendments generally take effect prospectively on July 1
following the date of their passage unless otherwise specifically provided.
Accordingly, many of the changes to TIF statutes are applicable to
Burlington’s TIF district. See figure 2 for a timeline of select amendments to
TIF legislation, the effective dates, and those changes impacting the
Burlington TIF district from 1997 through 2010. Items in grey do not apply
to Burlington’s TIF district.

Page 9



. __________________________________________________________________________Bh
Figure 2: Timeline of Select Changes to TIF District Statutes and Applicability of

Certain Amendments to Burlington (appendix Il contains greater detail)
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Figure 2: Timeline of Select Changes to TIF District Statutes and Applicability of
Certain Amendments to Burlington (appendix Il contains greater detail)—continued
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Effect of Act 60 on Burlington’s TIF District

Burlington established its TIF district on January 22, 1996. This was prior to
the passage of Act 60 in 1997 which changed the state’s education funding
mechanism. With the passage of Act 60 and the state’s migration to
statewide funding for public education, the administration of TIF districts
was complicated by the retention of incremental property tax revenue which
includes statewide education increment and impacts statewide funding for
public schools.

There are two components of incremental property tax revenue: statewide
education increment and municipal increment. The distinction of state and
municipal components in the incremental property tax revenue is significant
because funding for public education in Vermont is mostly based on
statewide education property taxes. The TIF program allows municipalities
to retain the statewide education increment rather than remit the taxes to the
state. The proportion of statewide education increment that municipalities
may retain is contingent upon the extent to which the total incremental
property tax revenue (statewide education increment and municipal
increment) is pledged and appropriated for debt repayment or prefunding.

Burlington is one of two municipalities that may retain up to 100 percent of
the statewide education increment.®

Burlington TIF District

On January 22, 1996, the City of Burlington created a TIF district known as
the “Waterfront TIF District” along the central and northern end of the
waterfront. On June 23, 1997, the city authorized an expansion of the district
to include a sliver of property extending from the lakefront to Church Street.
Figure 2 illustrates the TIF district.

9 Per Act 54 (2009 session), commencing January 1, 2010, Burlington’s borrowing period for the
waterfront TIF district was extended for five years. As a result, if new debt is incurred, the city will no
longer be authorized to retain 100 percent of the statewide education increment. Beginning in the fiscal
year in which there is incurrence of new TIF district debt, the city will need to calculate and make an
annual payment on December 10 to the Education Fund each year until 2025. The payment will be 25
percent of the incremental value generated subsequent to April 1, 2010, excluding the incremental
value of two TIF district properties.
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Figure 3: Map of the Waterfront TIF District
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Initially, the city intended the TIF district to be used to redevelop the Lake
Street district and make the waterfront area more accessible and vibrant. But
as the TIF progressed, the City invested in infrastructure upgrades and
parking garage additions to stimulate the market for commercial retail stores
and business offices.

According to city officials, infrastructure improvements to Lake Street, the
Westlake Garage, and the Lakeside Parking Garage have encouraged
business growth. Private “anchor projects” include Macy’s, the new Marriot
Hotel, a new office and retail building on Lake Street, and 16 residential
condos and 40 residential units of affordable housing also along Lake Street.
The cost of the TIF district’s improvements was funded as follows:

e $2.5 million in state grants from the Vermont Agency of Commerce
and Community Development,
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e $1.6 million in United States Department of Housing and Urban
Development (HUD) Section 108 loans, and

e $15.2 million in certificates of participation.?

0a type of debt financing arrangement structured as a lease that pledges a specific revenue stream
(such as incremental property tax revenue) for repayment.
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Burlington Complied with State Statutes in Establishing Its TIF
District

Burlington adhered to requirements in state statute associated with
establishing and expanding its TIF district, including:

e holding publicly warned meetings to discuss formation and financing
of the TIF districts,

e passing a city council resolution approving the TIF districts, and
e obtaining voter approval for anticipated financing.

Table 1 presents our assessment of Burlington’s compliance with the
requirements for creating a TIF district and authorizing financing for
improvements in the TIF district.

-

Table 1: Assessment of Burlington's Compliance with Required Steps for Creating a
TIF District and Authorizing Financing

Statutory Requirements Comments Compliance
Hold publicly warned Meeting held on 1/22/96.
meetings on proposed TIF Y

district plan, with a
description of the TIF district
boundaries and properties.

Hold publicly warned Meeting held on 1/22/96. v
meetings on a financial plan
for proposed improvements.

Adoption of TIF district plan City council approved

by legislative body of district on 1/22/96.

municipality (e.g. city council). v
Record TIF district plan with The plan was filed on v
municipal clerk and lister or 1/23/96.

assessor.

Obtain approval of majority of Meeting held on 3/5/96 for
registered voters for general financing of Waterfront

obligation or revenue bonds Revitalization Project(i.e. v
at a warned special or annual  TIF district).? Financing
meeting. was approved by the

voters.

% The voter resolution specified the authorization of HUD Section 108 financing or another equivalent
financing source for Waterfront Revitalization Projects.

In addition, on June 23, 1997, in accordance with TIF district statutes, the
city council voted to authorize an expansion of the TIF district as allowed by
Act 60.
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In establishing its TIF district, the city council worked closely with city
officials to identify and adhere to the statutory requirements for establishing
its TIF district. By carefully following the statutory criteria, Burlington
appropriately established its TIF district as a financing tool for their
impending projects.

Burlington Did Not Always Administer Its TIF District According to
Statutory Requirements

Certain aspects of Burlington’s practices in administering its TIF district
were not in accordance with statutory requirements. Specifically, the city
used approximately $1.2 million of the incremental property tax revenue
generated by its TIF district to
repay debt associated with a land
acquisition that occurred prior to
the creation of the TIF district and
thus was ineligible to be paid with
incremental property tax revenue.

Incremental property tax
revenue occurs when municipal
financed improvements in TIF
districts facilitate development in
the district, resulting in increased

In addition, Burlington did not
follow statutory criteria to
determine how much statewide
education increment to retain and
underpaid the state $1 million.

property values. The increase in
property values (e.g. the net
increase over the property value
prior to improvements) multiplied
by current property tax rates yields

The use of incremental property the incremental property tax
tax revenue for ineligible revenue.

expenditures and underpaying the
state its portion of the statewide
education increment increases the likelihood that Burlington will need to
retain statewide education increment for a longer period of time to repay its
TIF district debt than it would have if it had complied with the uses specified
in statute. Finally, the city met some, but not all reporting requirements, but
the information reported was mostly consistent with the city’s financial
records. Timely and accurate reporting is needed to monitor the status of the
TIF district and to provide decision makers with information to make
decisions about the TIF program.

Burlington Inappropriately Utilized $1.2 Million of Incremental Property Tax Revenue

State statutes put restrictions on how incremental property tax revenue can be
used. Specifically, according to 24 VSA §1897 and 32 VVSA §5401(10)(E),
utilization of incremental property tax revenue is limited to repaying or
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prefunding principal and interest on bonds issued within 10 years of the
creation of the TIF district!! to finance improvements*? located wholly or
partially within the TIF district.

Burlington is limited to using incremental property tax revenue to repay TIF
district debt issued from April 1, 1996 to March 31, 2006 to finance
improvements in the TIF district. As of June 30, 2010, Burlington has used
about $8.3 million in incremental property tax revenue to repay and prefund
debt, $8 million and $277,000, respectively. However, the city has used $1.2
million of incremental property tax revenue to repay certificates of
participation (COPS)® that were issued in 1999 to pay off (e.g. restructure or
refinance) debt associated with the acquisition of 46 acres of waterfront
property (the “Urban Reserve”) that occurred October 15, 1991 — more than
four years prior to the creation of the TIF district.

According to advice we obtained from the Office of the Attorney General,
Burlington may not use incremental property tax revenue to pay the Urban
Reserve debt. The AG concluded that the relevant debt to measure against
the statutorily allowed borrowing period is the 1991 loan. It is the initial debt
financing the land acquisition, not the subsequent debt, which must have
originated during the statutorily allowed borrowing period. Likewise, the
improvements financed with the initial debt must have occurred after creation
of the TIF district. In this case, neither is true — the debt and improvement
(i.e. land acquisition) originated in 1991, more than four years prior to the
creation of the TIF district and the allowed borrowing period.

Further, the AG advised that TIF districts are authorized for the purpose of
funding expenditures such as acquisition of property that will stimulate
development or redevelopment with the TIF district. If an investment has
already occurred as it has in this instance (with the purchase of the land), the
creation of a TIF district at a subsequent date does not serve the purpose of
motivating the investment.

11 per 24 VSA §1894, the 10-year borrowing period commences on April 1 of the year the district is
approved by the municipality’s legislative body.

12 per 24 VSA 1891, improvements include land acquisition and construction of streets and utilities.

BA type of debt financing arrangement structured as a lease that pledges a specific revenue stream
(such as incremental property tax revenue) for repayment.

1% The city acquired the Urban Reserve in 1991. To finance the acquisition, the city obtained a loan
from the Trust for Public Lands (TPL). In 1993, the city borrowed money from the Burlington City
Employees’ Retirement System (“Retirement System”) to pay off the TPL loan. Subsequently, in
1999, the city issued $1,390,000 certificates of participation (COPS) to pay off the Retirement System
loan.
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Burlington’s assistant city attorney (ACA) provided our office with a
response to the AG’s opinion (see exhibit A in appendix V) in which he put
forward multiple rationales to justify the refinancing of the Urban Reserve
debt as a legitimate TIF district transaction. We consulted with the AG’s
office regarding Burlington’s analysis and the AG’s office determined that
the analysis did not alter their conclusion that the Urban Reserve debt may
not be paid with TIF district incremental property tax revenue.

Also, we disagreed with some of the facts presented by the ACA. For
example:

e The ACA explained that the 1999 COPs were utilized to extinguish
the Retirement System’s legal interest in the Urban Reserve and that
this extinguishment of interest constituted an improvement. The
Retirement System’s interest, as described by the ACA, was an option
to purchase the Urban Reserve, but it was never exercised. In fact,
the records provided by the city indicate that the city maintained
ownership of the property since its acquisition in 1991. Further, we
obtained a legal opinion from external counsel that concluded the
Retirement System’s purchase option had no effect on legal
ownership of the property and the city has held title to the property
since 1991. Therefore, its extinguishment does not constitute a
change of circumstance related to the property, therefore an
improvement did not occur.

e The ACA argues that Burlington has openly held out its refinancing
of the Urban Reserve as a TIF debt for 13 years and that the state has
known and not objected to its inclusion. However, based upon the
debt schedules that Burlington provided to our office and the
information that Burlington provided to the Vermont Department of
Taxes (DOT) and Joint Fiscal Office (JFO) for its limited review of
the TIF district in 2009, we concluded that prior to our audit, DOT
had no basis to know that incremental property tax revenue was being
used to repay debt associated with a property purchased before the
establishment of the TIF district. For example, in the schedule of TIF
district improvements provided to DOT for purposes of its limited
review, Burlington described one project as the “Urban Reserve
Acquisition,” and the date and type of financing as “1999; certificates
of participation.” Based on this characterization, a reader would not
be able to discern that the acquisition of the property occurred in
1991.
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Inappropriate use of incremental property tax revenue affects how much of
the statewide education increment may be retained (e.g. kept by the city
rather than remitted to the state) which will be addressed in the next section.

Burlington Inappropriately Retained $1 Million of Statewide Education Increment

State statutes restrict the amount and length of time statewide education
increment may be retained by municipalities. The amount of statewide
education increment a municipality may retain is a function of how much
incremental property tax

revenue is generated by a
TIF district and the extent Incremental property tax revenue

to which the incremental is comprised of two components:
property tax revenue is municipal increment and statewide

15 education increment. Municipalities
E;J%drgi)(:iat?arc]ﬁﬁ for with approved TIF districts are

fundi £ exempt from paying the state some or
repayment or pretunding o all of the statewide education

TIF district debt. State increment generated by incremental

statute establishes the property values in TIF districts.
methodology

municipalities are to use to
calculate incremental
property tax revenue generated by TIF districts and to determine the
proportion of statewide education increment that may be retained. Burlington
may retain statewide education increment for up to 20 years from the date
debt was issued.'’

Mistakes in Burlington’s Approach to Revenue and Retention
Calculations

Burlington did not follow the methodology delineated in state statute
for 1) calculating incremental property tax revenue and 2) determining the
proportion of statewide education increment to retain.

5 For purposes of municipal debt financing, a pledge is a promise or commitment related to the use of
a specified source (e.g. incremental property tax revenue) for repayment of the debt obligation.
Burlington’s debt arrangements pledge incremental property tax revenue as the source of repayment
along with the municipality’s general obligation (e.g. full faith, credit and taxing power).

16 per Vermont statute, appropriations are planned expenditures.
17'sec.72, Act 190 (2008 session).
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(1) Calculation of Incremental Property Tax Revenue

Incremental property tax revenue is required by statute to be calculated as
incremental property value growth (total current April 1 assessed value of
TIF district properties less OTV*8) multiplied by the municipal and
statewide education property tax rates (i.e. tax rates of all taxing
authorities). ® However, Burlington did not include all tax rates in its
incremental property tax calculation. The city told us that they excluded
certain tax rates because the rates had specific uses delineated in the
city’s charter and ordinances (see exhibit C in appendix V). We sought
the advice of the AG’s office with regard to whether the city’s position
was valid. According to guidance provided by the AG’s office, there may
be some merit in the city’s position because the legislative intent with
respect to TIF revenue calculations is ambiguous as a result of what
appears to be legislative intent to treat certain Burlington municipal tax
assessments specified in its city charter for a restricted use versus the
requirement in the TIF statutes to include all tax rates in the calculation of
incremental property tax revenue. Therefore, given this ambiguity,
although the statute does not explicitly address whether certain tax rates
may be excluded from the calculation of incremental property tax
revenue, it is reasonable to conclude that certain tax rates may be
excluded if the use has been designated (e.g. restricted) for a special use
and the designation is included in state law, such as a city charter
approved by the state legislature.?2 However, those tax rates delineated in
the city charter, but without description of a specified use, must be
included in the calculation of incremental property tax revenue.?

SAO calculated incremental property tax revenue through June 30, 2010,
according to statutory requirements and guidance provided by the AG’s

18 0TV is the sum of the aggregate value of land and improvements in the TIF district as of the date the
district is approved (24 VSA §1898(Db)).

1924 VSA §1896, 24 VSA §1897 and 24 VSA §1898(b) establish the requirements for calculating
incremental property tax revenue.

20 One example is the library tax rate which is designated for a specific use of the funds. 24 VSA App.
83-102c¢ states “the city council shall annually assess upon the property grand list of the city to assist in
meeting the appropriation made for the use of purchasing books and other media for the library
department, a tax which will, in the judgment of the city council, be sufficient to assist in meeting such
appropriation..”

21 For example, the retirement tax rate is authorized in city charter, but the use is not restricted for a
singular purpose. 24 VSA App. §284 states “the city council is hereby given authority and power to
provide in the annual budget an appropriation to the fund, as may be necessary to meet the required

demands thereunder.”
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office and found that Burlington’s TIF district generated $8,362,000 of
incremental property tax revenue - $58,000 more revenue than the city
accounted for in its records. This is primarily because of differences
between which municipal tax rates Burlington excluded in its incremental
property tax revenue calculation and the municipal tax rates that we
excluded from our calculation.

We found that Burlington’s inclusion of certain municipal tax rates
in its calculation of incremental property tax revenue was not
consistent with the rationale the city provided to support the
exclusion of certain municipal tax rates. Specifically, Burlington
included tax rates in its calculation that, according to its rationale,
should have been excluded. For example, Burlington excluded the
library tax rate because the city charter limited the use of the
proceeds for a specific purpose, but the city included the park tax
rate even though city charter designated a specific use for these
funds as well. See table 2 for a comparison of the rates that
Burlington included and excluded from the calculation to the rates
that SAO included and excluded from the calculation according to
advice from the AG’s office. The table also demonstrates that there
are tax rates, the first three listed, which Burlington should have
excluded from its incremental property tax revenue calculation
according to its own rationale.
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Table 2: Comparison of Burlington’s tax rates included and excluded to the tax
rates included and excluded by SAO in the calculation of incremental property tax

revenue.
City charter prescribes Excluded Excluded

Municipal tax specific use, from Burlington from SAO

rates may be excluded® Calculation Calculation
Police/Fire X No Yes
Parks X No Yes
Streets X No Yes
Library X Yes Yes
Debt service X Yes Yes
Retirement Yes No
CCTA Yes No
County Yes No
Emergency Yes No
Open space Yes No
Housing Yes No
General city No No
Highway No No

# Per advice of AG’s office, these are the municipal rates that have a required specific
use of the funds raised delineated in the city’s charter that may be excluded from the
calculation of incremental property tax revenue.

The differences in tax rates used by Burlington in the calculation of
incremental property tax revenue versus those used by SAO largely
offset. However, the ambiguity that exists with regard to how the
legislature intended provisions of the TIF statutes to work with the
provisions of the city’s charter that specifies certain uses of
municipal tax rates, means that municipalities have a mechanism to
utilize municipal increment for purposes other than TIF district debt
repayment. This could be significant since the result will be an
increased reliance on the education increment versus the municipal
increment to repay TIF district debt. Moreover, this means that the
funds that otherwise would go to pay public education will be
redirected to repayment of TIF district debt.

In addition, our calculation of incremental property tax revenue
could be understated because one property located within the TIF
district may have been incorrectly exempted from taxation by the
city. We are referring this matter to the Department of Taxes for
review because it is largely an issue related to tax compliance and is
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not significant to our audit objective. Refer to appendix Il for more
details.

(2) Retention of Statewide Education Increment

Burlington is permitted to retain up to 100% of the statewide
education increment to the extent all of the incremental property tax
revenue is pledged and appropriated for the repayment or prefunding
of TIF district debt.”* According to an Attorney General’s Office
opinion, per 32 VSA 85401(10)(E), in order for Burlington to retain
all of statewide education increment, all incremental property tax
revenue must be pledged and appropriated for TIF-related debt.
Further, the AG

advised that to the

extent incremental If incremental property tax revenue is
property tax revenue pledged for repayment or prefunding of
is not pledged and TIF district debt, but not all of the
appropriated for incremental property tax revenue is
payment of TIF- appropriated for this purpose, the
related debt, the municipality must remit a portion of
underlying growth in statewide education increment to the
property value is state equivalent to the percentage of
subject to the incremental property tax revenue not
statewide education appropriated.

property tax and a

portion of the
statewide education increment is owed to the state (i.e. may not be
retained by Burlington).

To illustrate, if a TIF district generated $1 million of incremental property
tax revenue, comprised of $750,000 statewide education increment and
$250,000 municipal increment, and pledges and appropriates the entire $1
million, then 100 percent of the $750,000 of statewide education
increment may be retained. If all of the $1 million of incremental
property tax revenue is pledged for repayment, but only $400,000 is
appropriated, only 40 percent of the statewide education increment may

22 per Act 54 (2009 session), commencing January 1, 2010, Burlington’s borrowing period was
extended for five years. As a result, if new debt is incurred, the city will no longer be authorized to
retain 100 percent of the statewide education increment. Beginning in the fiscal year in which there is
incurrence of new TIF district debt, the city will need to calculate and make an annual payment on
December 10 to the Education Fund each year until 2025. The payment will be 25 percent of the
incremental value generated subsequent to April 1, 2010, excluding the incremental value of two TIF
district properties.
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be retained. In this example, $450,000 ($750,000 x 60 percent) of
statewide education increment would be remitted to the state.

By entering into various financing arrangements, Burlington has pledged
to repay approximately $23.2 million in debt service using incremental
property tax revenue. However, we found that Burlington’s appropriation
(e.g. actual debt payments and prefunding) of incremental property tax
revenue for eligible debt repayment or prefunding from 1997 to 2010
ranged from O percent to 100 percent and the median was 85.1 percent of
incremental property tax revenue generated by the district. The actual
eligible use was less than one hundred percent because the city spent
approximately $1.2 million?® on ineligible debt repayment (the Urban
Reserve).

Burlington should have limited its retention of statewide education
increment to the extent it had eligible uses. However, Burlington
generally retained all of the statewide education increment and this
resulted in a shortfall of payments to the state education fund. We
recalculated how much education increment Burlington should have
retained from 1997 to 2010, correcting for 1) Burlington’s incorrect
inclusion and exclusion of municipal tax rates and 2) incorrect use of
funds to repay Urban Reserve debt. We concluded that Burlington did
not remit $1 million in statewide education increment? owed to the state.
See table 3 for an illustrative year, 2009, showing the calculation of the
amount of statewide education increment that should have been remitted
to the state that year.

23 The $1.2 million is comprised of municipal and statewide increment.
24 An additional $200,000 represents municipal increment.
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Table 3: Calculation of Burlington’s Percentage of Incremental Revenue Appropriated and
Underpayment of Statewide Education Increment for FY 2009

Percentage of
Incremental Revenue  Calculation of

Description Appropriated Underpayment
Statewide education increment $1,059,000
Municipal increment® 352,000
Total incremental property tax revenue 1,411,000
Eligible debt service payments” 1,259,000
Percent of incremental property tax revenue
appropriated ($1,259,000/$1,411,000)° 89.2%
Amount of statewide education increment $1,058,000

actually retained

SAO calculation of statewide education
increment that should have been retained 945,000
($1,059,000 x 89.2 percent)

Amount of Burlington’s underpayment to $113,000
State for FY2009

® Includes revenue associated with all municipal tax rates, except the tax rates that met the statutory
requirement for exclusion. See table 2 for rates that we excluded.

® Excludes payments of $106,447 made for the Urban Reserve debt.
¢ The percentage of incremental property tax revenue appropriated by Burlington differed for most years.

Burlington’s use of incremental property tax revenue for ineligible purposes
and retention of more statewide education increment than allowed per statute
increases the likelihood that the city will retain statewide education increment
for a greater period of time than if Burlington administered its TIF district in
accordance with statute.
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Burlington Did Not Meet All Reporting Requirements, but the Information Reported
Was Consistent with Its Financial Records

At various times Burlington has been required to issue reports related to the
TIF district to both city and state organizations (executive and legislative
branches).

City Council
In the first year of the TIF district, the city assessor was required to
report the assessed value of the property within the TIF district to the
city council. The city assessor did not report the assessed value of the
TIF district property in the first year of the TIF district.

In each year thereafter (until the end of the TIF district life), the
assessor is required to certify and report to the city council the amount
the TIF district properties have either increased or decreased in
relation to the value established in the first year of the district. The
city assessor did not report the changes in assessed TIF district
property value to the city council.

State Agencies

Per a statutory amendment effective in 2008 the city is required
annually to provide information about the TIF district to DOT and the
Vermont Economic Progress Council (VEPC) by December 1.2 The
required information includes scope of the planned improvements and
development, debt service payments, the original taxable property,
incremental property value growth, the annual tax increment, and the
annual amount of tax increments utilized.

The city did not provide the required annual reports to VEPC or DOT
by the December 1 deadline. Although Burlington did not provide the
annual reports, one piece of the required data, incremental property
growth was provided to DOT annually in connection with the state’s
data gathering processes related to statewide public education
funding. We found this reported data to be consistent with city
schedules. Nevertheless, the other required data was not provided to
the DOT or VEPC.

25 24 VSA§1901.
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Legislative Committee

The city was required to provide a one-time report to the Joint Fiscal
Committee (JFC) in August 2009. Also commencing July 1, 2010,
the city is required to report annually to the Joint Fiscal Committee.

The city submitted the one time report to the JFC by the August 2009
deadline and the report contained accurate information, based upon
the city’s records. Although the filing of the annual report to the JFC
is outside the scope of our audit (i.e. subsequent to June 30, 2010), we
obtained the reports filed July 1, 2010 and July 1, 2011 and it appears
that these reports were filed timely and contained the information
required by statute.

The city’s failure to meet some of its reporting requirements was the result of
1) a lack of documented policies and procedures related to TIF district
reporting requirements, 2) a lack of awareness of the requirement to provide
data to the city council and 3) city officials’ belief that statutory amendments
subsequent to the establishment of Burlington’s TIF district generally did not

apply.

If the city had established and documented policies and procedures related to
reporting requirements, they may have recognized that statute required that
certain data be reported to the city council and to VEPC and DOT. Without
documented procedures, the risk increases that reporting will not be timely or
will not occur at all.

According to city officials, they were not aware of the requirement to report
to the city council until we brought it to their attention. The city officials
were aware of reporting requirement to DOT and VEPC; however, they
thought the requirement did not apply to them since it was effective
subsequent to the establishment of the TIF district. In addition, according to
the Executive Director of VEPC, he believed that the annual reporting
requirement did not apply to Burlington. However, commencing in 2011,
VEPC developed a template for all municipalities with TIF districts to
complete, including Burlington.

Timely and accurate reporting of the TIF district data to city and state
officials facilitates monitoring of the status of the TIF district which is critical
to ensuring that the TIF district operates as expected. Accomplishing this
may be difficult without periodically reviewing applicable statutes and
establishing policies and procedures to ensure timely and accurate reporting.
Further, without accurate information, municipal and state officials may find
it difficult to make informed decisions about the program.
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Burlington’s Establishment and Monitoring of Performance
Measures Was Limited

The city’s establishment and monitoring of performance measures to indicate
the extent to which its TIF district was meeting municipal and state economic
and fiscal goals was limited. Specifically, Burlington did not 1) establish
measures for all objectives (i.e. goals), 2) consistently set targets and 3)
consistently track actual results. Without pertinent data indicating the extent
to which the municipality has met its goals, decisions made regarding the TIF
district may be less effective than if complete performance information was
available and utilized.

Although the statutes governing TIF district creation and administration do
not contain an explicit requirement for municipalities to establish and
monitor performance relative to achievement of the three TIF district goals,
benefits can accrue from the effective use of performance measurement. In
addition, the state emphasizes performance measurement via its requirement
for state organizations to annually submit a variety of performance
measurement information to the general assembly. According to the
Government Finance Officers Association, for every specific economic
development incentive (e.g. tax increment financing), the economic benefit to
the government, as well as the cost of the incentive, should be measured and
compared against the goals and criteria that have been previously established
for the incentive.

Table 4 provides a comparison of the state’s and city’s objectives (i.e. goals)

related to measures and targets established by Burlington and whether actual
results were monitored.
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Table 4: Comparison of Objectives and Measures to Targets Established and Actuals Monitored

o Targets Actuals
Objective Measures Established  Monitored
Broaden the tax base Growth in incremental No® Yes

property value and
incremental property tax
revenue
Construction of additional No No®°
parking facilities
Creation of affordable
housing on waterfront b
Encourage development Square footage of ves o
urag velop remediated waterfront )
properties Yes No
Lake Street improvements,
including installation of Yes No°
curbing and sidewalks
Improve employment None No No

opportunities

aTargets were established for property value growth for the TIF district in 1996, however the targets
were not updated when the TIF district was significantly expanded in 1997.

® According to the Director of Community Economic Development Organization, the project status
associated with the performance measures has only been updated through 1998.

¢ Some of the Lake Street improvements were completed and reported in 1998. However, other
improvements were not completed and the city did not monitor results subsequent to 1998.

The city did not consistently monitor the performance measures it had
established because the city considers its primary TIF district performance
measure the growth in property values in the TIF district and city officials
believe this measure is sufficient to track the performance of the TIF district.
Further, the city believes it is not compelled to establish and track
performance measures since statute does not require it.

Although the city has consistently measured and monitored the growth of
property values in the TIF district, without comparison to a target for growth
it is difficult to discern whether the level of actual activity was the expected
outcome. Further, without measures for all objectives and consistent
monitoring for the measures it established, the city lacks a systematic
mechanism to accurately determine whether the TIF district is operating as
intended.
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Conclusion

Burlington adhered to requirements in state statute associated with
establishing and expanding its TIF district. However, certain aspects of
Burlington’s practices in administering its TIF district were not in accordance
with statutory requirements. Specifically, the city used approximately $1.2
million of the incremental property tax revenue generated by its TIF district
to repay debt associated with a land acquisition that occurred prior to the
creation of the TIF district and thus was ineligible to be paid with incremental
property tax revenue. This mistake is the primary cause of the reduced
percentage of eligible uses of incremental property tax revenue which
impacts the amount of statewide education increment that may be retained.
The city should have limited its retention of statewide education increment to
the extent it had eligible uses. However, Burlington generally retained all of
the statewide education increment and did not remit $1 million in statewide
education increment owed to the state. City officials provided various
rationales for their approach to administering the TIF district, including a
legal opinion justifying aspects of their approach. We considered the city’s
legal justifications but disagree based on discussions with the AG’s office
and reviews of records and other evidence.

Due to the extension of the city’s borrowing period for an additional 5 years
commencing January 2010, it’s possible that the waterfront TIF district will
continue to retain statewide education increment through 2025. Because of
the continuing effect that this will have on statewide education funding, it is
critical that Burlington correct the mistakes in its approach to administering
the TIF district. Without such a correction, Burlington could continue to
retain statewide education property taxes that should be remitted to the state.

Recommendations

We recommend that the Burlington chief administrative officer:

1. Cease using incremental property tax revenue for payment of the
certificates of participation related to the 1991 purchase of the Urban
Reserve,

2. Modify the calculation of incremental property tax revenue to include all
components of the municipal tax rates that do not have restricted uses
approved by the legislature,
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3. Work cooperatively with the state to resolve the city’s $1 million shortfall
in payments to the state education fund,

4. Designate a city official to be responsible for reviewing the statutory
requirements for reporting and to document policies and procedures to
ensure timely and accurate reporting, and

5. Designate a city official to establish and monitor a set of performance
measures, including numerical targets for all measures.

Management Comments and Our Evaluation

In a letter dated May 9, 2012, the city attorney and corporation counsel for
the City of Burlington provided a written response to a draft of this report on
behalf of the city, which can be read in its entirety in appendix IV.

The city generally disagreed with the findings of our report and proffered
various legal arguments, but no new documentary evidence, to support their
positions and disagreements. In addition, the city states that even if our
conclusion (the city inappropriately used incremental property tax revenue to
pay for Urban Reserve debt) is correct, the remedy would not be to refund the
state education increment to the state, but rather the city could and would
prefund other TIF eligible debts. We consulted with the attorney general’s
office regarding the city’s legal arguments in its comments on the draft report
and the AG’s office stated that its conclusions remain the same. Given that
the AG’s conclusion remains unchanged and the city did not provide new
documentary evidence, we did not revise our findings and conclusions,
although we provided clarifying language where appropriate. In addition,
based on our consultation with the AG’s office, we revised the report title and
our third recommendation to recognize that state statute does not explicitly
address how to resolve the city’s inappropriate use of incremental property
tax revenue and the resulting $1 million shortfall of payments to the state’s
education fund.

Appendix IV contains the city’s response followed by our detailed analysis.
Appendix V contains the city’s exhibits that it included in its response. Many
of Burlington’s arguments relate to their contention that they don’t owe any
money to the state. Our evaluation addresses each of their arguments, but our
overall conclusions remain the same. The following summarizes the city’s
major points and our evaluation.
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Utilization of incremental property tax revenue to pay for Urban Reserve debt

The city stated that the use of incremental property tax revenue to pay for the
1999 certificates of participation issued to refinance the Urban Reserve
property debt was appropriate and legal and that the city does not owe any
money to the state. The city posits three main arguments for its position.

Definition of improvements

The city contends that the AG’s office and our office have construed the
definition of improvement too narrowly and, that at the time of the Urban
Reserve refinancing, municipalities were given wide latitude to define what
constituted an improvement. The city reasons that its retention of the
ownership of the Urban Reserve was preferable to the Burlington City
Retirement System (“Retirement System”) gaining ownership per the terms
of its financing arrangement with the city.?® Refinancing the Retirement
System debt in 1998 with certificates of participation (COPSs) enabled the city
to realize its preference and the city argues this constitutes an improvement.
In the first place, the city did not appear to be at risk of losing ownership of
the Urban Reserve property. Specifically, the second amendment to the
Purchase and Sale contract with the Retirement System, dated September 30,
1998, converted the arrangement to a long term financing arrangement,
extinguishing the October 15, 1998 purchase option. Second, even if the city
had failed in its’ efforts to amend the financing arrangement with the
Retirement System, according to the advice previously provided to us by the
AG’s office, refinancing a 1991 debt is not an improvement associated with
the city’s TIF district. The relevant debt to measure against the statutory
borrowing period is the initial debt in 1991 that funded the city’s acquisition
of the property almost four years prior to the creation of the TIF district.
Third, the city took title to the property in 1991 and continued to be the
owner, regardless of the financing mechanism.

Retroactive approval

According to the city, the legislature retroactively approved Burlington’s use
of COPs in its waterfront TIF district under broad language which
encompassed all of the COPs previously issued, specifically the 1999 COPs
used to refinance the Urban Reserve property. The legislature’s retroactive

26 per the terms of the arrangement, the city was required to pay $1,148,000 plus interest to the
Retirement System prior to October 15, 1998 or the Retirement System had the option to purchase the
Urban Reserve.
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authorization mentions a period during which COPs may be issued that is
inclusive of the issuance date of the 1999 COPs for the Urban Reserve debt
refinancing. However, this authorization clarifies the period during which
Burlington may issue COPs, rather than approves the issuance of specific
COPs during the period.

Based upon our consultations with the AG’s office and testimony presented
by Burlington on April 9, 2008 to the Senate Finance Committee, it appears
the intent of the legislature was to settle a dispute between DOT and
Burlington regarding whether the city could use COPs as a type of financing
instrument for improvements in its TIF district rather than to approve the
issuance of specific COPs. During its legislative testimony, the city
requested 1) that it be able to continue to utilize COPs to finance TIF district
improvements even though DOT asserted that its options were limited to
general obligation bonds and 2) that municipalities be given greater
flexibility in financing options for their TIF districts. Further, during its
testimony, the city did not mention the Urban Reserve 1999 certificates of
participation.

State was aware of Burlington’s use of TIF revenue for the Urban
Reserve

Finally, the city argues that the state should be estopped from asserting any
claim respecting its use of TIF increment for a variety of reasons, including
that the city has openly presented the use of TIF increments to refinance the
Urban Reserve debt and their belief that the state knew the purpose for which
the COPs were issued, to support their contention that the state knew about
and acquiesced to the city’s use of incremental property tax revenue to pay
for the Urban Reserve refinanced debt.

During the course of our audit, we concluded that DOT had no basis to know
that incremental property tax revenue was being used to repay debt associated
with a property acquired prior to the creation of the TIF district. Our
conclusion was based upon documentary evidence provided by Burlington,
including data Burlington provided to DOT in connection with DOT’s and
JFO’s limited review of TIF districts in 2009. For example, Burlington
provided DOT a schedule of TIF district improvements and described one
project as “Urban Reserve acquisition” and the date and type of financing as
“1999; certificates of participation.” Burlington also provided debt schedules
which describe the 1999 COPs as “Urban Reserve 1999.” The city also
provided DOT with a copy of the 1996 city ballot referendum that lists
various uses of tax increment, including for retirement and/or refinancing of
the urban reserve debt. Taken together, a reader would not be able to discern
that the acquisition and original financing of the property occurred in 1991.
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The city also claims that it provided the 1996 ballot referendum to VEPC and
the legislature without any questioning of the propriety of using the TIF
increments to refinance the urban reserve debt, but the city did not provide
our office with any documentary evidence to substantiate the claim.

The remaining reasons cited by the city in its argument do not appear
relevant. For example, the city states that the state was party to agreements
related to the deeding of the Urban Reserve lands to the city in 1991, but the
TIF district wasn’t established until 1996 and the refinancing was in 1999 so
it is difficult to see how these disparate dates can be connected. The city also
cites the Agency of Commerce and Community Development (ACCD) award
to the city of a $2.5 million Downtown Board grant to be utilized for
repayment of debt incurred to construct a parking facility, but the parking
garage is a separate transaction and the grant agreement signed by ACCD
does not mention the Urban Reserve, so the grant seems unconnected to the
Urban Reserve as well.

Calculation of incremental property tax revenue

The city stated that it believes its calculation of municipal incremental
property tax is correct and substantially complied with legal requirements,
but that since it is a complex matter, it plans to work cooperatively with state
entities such as VEPC, DOT and the AG’s office to reach an understanding
of how to treat municipal taxes which seem to be specifically dedicated and
other taxes which the city believes the treatment of is ambiguous. Our audit
report reflected the advice of the AG’s office that stated that Burlington may
exclude a portion of its municipal tax revenues from its TIF revenue
calculation if the legislature has approved the designation of these revenues
for a specific purpose. The AG found that there are several municipal taxes
(see report Table 2) that are authorized by Burlington’s city charter (approved
by the legislature) for a specific purpose. Further, the AG advised that other
taxes authorized by the city’s charter, which the city excluded from its
calculation, did not have language specific enough to override the general
rule that the TIF calculation includes “all taxes levied by the municipality”
and must be included in the TIF revenue calculation. The ambiguity cited the
by AG’s office is whether any municipal taxes can be excluded, but it has
taken a broad view that the legislature may have intended that some be
excluded, namely those tax rates that the legislature has approved for a
specific purpose. This opinion has the benefit of bringing consistency to
Burlington’s own approach since the city was not consistent in applying its
own methodology.
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Reporting requirements

Although we believe our current recommendation is valid given the current
statutes and the AG’s opinion, we encourage Burlington to work
cooperatively with the state given the significance of the municipal increment
that has been excluded by Burlington and used for non-TIF district purposes.
From the creation of the TIF district in 1996 through June 30, 2010,
Burlington excluded approximately $1 million of municipal increment from
the TIF district, as a result of excluding components of its tax rate from the
calculation of incremental property tax revenue.?” As Burlington noted in
their response, this issue is likely to have significance for other municipalities
as well.

The city believes it has substantially complied and also believes that most
reporting requirements do not apply to the city’s waterfront TIF district,
reasoning that those requirements were imposed after its creation and
implementation and that VEPC operated with the understanding that the
VEPC reporting and approval requirements did not apply to the city’s TIF
district. The city also believes that to the extent there were reporting
requirements which the city failed to adhere to, the failure was a technical
rather than a substantive omission.

Based on advice we obtained from the AG’s office and legal counsel for the
DOT regarding how to determine whether statutory amendments apply to
existing TIF districts, we concluded that the reporting requirements we
specify in our report are applicable to the city’s TIF district. According to the
legal counsel we received, amendments are generally effective prospectively
unless there is evidence to suggest otherwise, such as a statement of
legislative intent at the beginning of a law which might indicate otherwise or
if the facts and circumstances in a specific situation indicate the amendment
is not applicable. There was no statement of legislative intent relative to the
addition of annual reporting requirements in Act 190 (2008) and the city has
not provided us with documentary evidence that the city of Burlington was
specifically exempted from the annual reporting requirement.

The city indicated that VEPC believed that the city was exempt from these
reporting requirements as well. According to the VEPC executive director,

27 SAO calculated incremental property tax revenue through June 30, 2010 according to statutory
requirements and the AG’s guidance that certain tax rates may be excluded from the calculation if the
use has been restricted for a specific purpose. Based on this, we calculated that the TIF district
generated $58,000 more revenue than the city accounted for in its records.
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Performance measures

he considered Burlington exempt from the requirement until recently.
Commencing in 2011, VEPC developed a template for all municipalities with
TIF districts to complete and according to the director, this would satisfy the
municipalities’ Act 190 reporting requirements. Accordingly, we will add
this information to our report, but it does not change our conclusion that the
city did not comply with reporting requirements, rather it describes an
additional cause for the city’s failure to comply.

The city stated that it does not object to our recommendation to designate a
city official to be responsible for reviewing statutory requirements and
documenting policies and procedures to ensure timely and accurate reporting.
In addition, the city plans to work with relevant state entities to ensure it
remains fully compliant with all legal requirements for its TIF districts going
forward.

The city disagreed with our finding that the city’s establishment and
monitoring of performance measures was limited since there are no legal
requirements for establishing and monitoring a set of performance measures
for the waterfront TIF district. However, the city notes that it has no
objection with respect to adopting our recommendation relative to the new
projects and financing in the waterfront TIF district and the new downtown
TIF district, since it believes that these districts are subject to statutory
requirements relative to performance measures.

Although there are no explicit legal requirements for municipalities to
establish and monitor performance measures for TIF districts, benefits can
accrue from the effective use of performance measurement and not all good
practices are mandated in statute. Further, without measures and targets for
all municipal and state economic and fiscal goals, it is difficult to discern
whether Burlington’s waterfront TIF district is operating as intended. Given
that the city is utilizing state education funds to repay the debt associated
with TIF district improvements, even absent a statutory requirement to
measure the results, the city should be able to provide the state with
information regarding the quantitative results of its investment in the city’s
TIF district.

The city also disagreed with the data presented in Table 4 in the report that
indicates that actual results were not monitored for construction of parking
facilities and creation of affordable housing on the waterfront subsequent to
1998. However, the city did not provide additional documentary evidence to
demonstrate that actual results were monitored. The city acknowledges that
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it did not update a performance measurement document, but stated that city
officials can identify the number of additional parking facilities constructed,
etc. and notes that the city could work with state entities to produce or
reproduce data for measuring the success of the waterfront TIF district.

Other Comments from the City of Burlington

Also, in an email dated May 9, 2012, the assistant city attorney points out
that, although we addressed our recommendations to the assistant
administrative officer, the city has an interim chief administrative officer and
requests that we address our recommendations to the City of Burlington
rather than to a specific city official. Generally accepted government
auditing standards specify that recommendations are effective when they are
addressed to parties that have the authority to act and our office’s adopted
practice is to address recommendations to specific officials. In keeping with
these standards and our own practices, we will modify the report to address
the recommendations to the chief administrative officer. We reviewed the
duties of chief administrative officer delineated in the city’s charter and it
appears that this position, interim or otherwise, would have the authority to
act upon the recommendations.

In accordance with 32 V.S.A. 8163, we are also providing copies of this
report to the secretary of the Agency of Administration, commissioner of the
Department of Finance and Management, and the Department of Libraries. In
addition, the report will be made available at no charge on the state auditor’s
web site, http://auditor.vermont.gov/.
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Scope and Methodology

To address our three audit objectives we performed an analysis of the
legislative statutes related to the creation, financing, administration and
reporting requirements for tax increment financing districts in Vermont
(contained in Titles 24 and 32), including numerous amendments and
legislative acts since the original enabling legislation in 1985 (Act 87). In
addition, we met with officials from the municipality and DOT to understand
their statutory interpretation of TIF legislation and sought authoritative
opinions from the Office of the Attorney General in cases in which
interpretations diverged.

We reviewed a wide variety of published guidance and research on the use of
tax increment financing as an economic development tool. This included
publications by the Government Finance Officers Association, audit reports
of TIFs in other states, a 2009 study conducted jointly by DOT and the
legislative joint fiscal office, which reported specifically on the existing TIF
districts in Vermont,® among others.

In planning and executing our work with respect to our first objective, we
interviewed municipal officials and obtained available documentation for the
establishment and expansion of the TIF district, public hearing warnings, city
council approval, and the TIF district plan. These documents and records
were assessed against the requirements contained in Vermont statutes Titles
24 and 32 to determine whether the municipality adhered to requirements for
the establishment of a TIF district. We reviewed documents for the debt
financing including voter warnings and approvals, loan documents, and a
grant agreement.

In performing work in support of our second objective, we interviewed city
officials, personnel from DOT’s Division of Property, Valuation and Review
and the Vermont Department of Education regarding their processes, policies,
and procedures related to administering the TIF district. We performed
walkthroughs of the city’s processes related to administering the TIF district
in order to gain an understanding of internal controls sufficient to plan the
scope of our detail testing related to utilization of incremental property tax
revenue, the calculation and retention of incremental property tax, and
reporting. As a result, we determined to perform a combination of detail
testing for two years, FY 2005 and FY 2006, and recalculations of key
calculations from inception.

2BAs required by 32 VSA §5404a(i).
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Scope and Methodology

We performed a variety of tests, as follows:

verified the allowability of TIF expenditures by reviewing original
source documentation,

verified the debt service payments reported in the city’s schedule of
TIF revenue and debt service payments to the amortization schedules
and bank statements,

cross referenced TIF parcels from the property maps to the TIF
property reports to determine proper inclusion/exclusion of TIF
properties since inception of the TIF district,

reviewed TIF property value trends for all years by comparing the
property values from inception through 2010 for consistency, errors,
and missing information,

verified the information reported on the FY 2005 and FY 2006 TIF
property reports to source documents such as the grand list, property
tax bill, lister cards to validate the accuracy of the information
reported,

reconciled Form 411 to the grand list for FY 2005 and FY 2006 to
ensure that the appropriate TIF and Non-TIF property information
was reported to the state,

for FY 2005 and FY 2006 verified that the city remitted the
appropriate statewide education property taxes to the state by
reconciling the information reported on Form 411 to the Department
of Education cash flow worksheet® and the city’s general ledger,

obtained the city's TIF revenue calculation schedule for FY 2005 and
FY 2006, recalculated the revenue and agreed the information used in
the calculation to underlying support such as tax rates and TIF
property reports,

29 Form 411 is the required form that each municipality must use to report property information to the
state each year.

30 Department of Education utilizes the cash flow worksheet to calculate the amount of statewide
education property tax each municipality owes to its local school district and/or to the state.
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Scope and Methodology

o verified the TIF revenue reported by the city for FY 2005 and 2006 in
its revenue calculation schedule to the city’s general ledger,

e recalculated the city's TIF revenue since inception of the TIF.
Included in the analysis was a calculation of TIF revenue by the SAO
using all appropriate tax rates, a summary of TIF revenue calculated
and retained by the city, and a reconciliation of both calculations,

e calculated incremental revenue utilized annually and any amounts
owed to the State,

e assessed the timeliness of the city’s reporting by comparing the dates
the reports were delivered to the report deadlines, and

e assessed the accuracy of the city’s reports by comparing the
information reported to the city’s source documents and to our
audited schedules.

We consulted with the AG and obtained legal opinions from the AG
regarding 1) the applicability of statutory amendments to TIF districts that
were established prior to the amendments, 2) the appropriate date for
municipalities to establish OTV, 3) whether municipalities have the
discretion to determine how much statewide education increment may be
retained, 4) whether municipalities must adjust OTV as a result of
reappraisals, 5) whether municipalities may exclude tax rates from the
calculation of incremental property tax revenue, 6) whether refinanced debt
may be paid with incremental property tax revenue if the original debt
occurred prior to the creation of the TIF district and 7) whether statute
includes remedies to address instances when a municipality does not remit
appropriate funds to the state education fund.

Finally, in order to ascertain whether the city has owned the property known
as the Urban Reserve since 1991, we engaged external legal services to
review certain financing documents and perform a title search for this
property. We also reviewed financing and other documents provided by the
city related to the purchase and refinancing of the Urban Reserve. Further,
we reviewed various documents to assess 1) the ownership and 2) the city’s
exemption from taxation of the 75 Cherry Street property, including lease and
sublease agreements, warranty deed, property transfer tax return, property
reports, and property tax abatement correspondence. In addition, we engaged
external legal services to review certain documents and perform a title search

for this property. We also requested an opinion from the AG regarding
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Scope and Methodology

whether the city had the authority to exempt this property from taxation in the
terms and conditions of its lease and sublease agreements.

Our audit approach to the third objective began by identifying and reviewing
sources of information for best practices related to performance monitoring
of TIF district financing. We made inquiries of city officials to determine if
the city established performance measures for the TIF district or if there were
any periodic reviews or mechanisms in place to monitor the actual
performance of the TIF district. We also reviewed the TIF district and
waterfront planning documents to ascertain if there were performance
measures considered during the TIF’s establishment.

We considered internal controls and information systems controls to the
limited extent to which they related to our objectives. For example, we
interviewed several members of city’s staff (i.e., the TIF accountant, city
assessor, project manager) to determine the levels of accounting and general
data controls related to TIF district administration.

Our audit fieldwork was performed between May 2011 to February 2012 at
the city offices in Burlington and at the state auditor’s office in Montpelier.
Except for the exception described below, we conducted this performance
audit in accordance with generally accepted government auditing standards,
which require that we plan and perform the audit to obtain sufficient,
appropriate evidence to provide a reasonable basis for our findings and
conclusions based on our audit objectives. The standard that we did not
follow requires that our system of quality control for performance audits
undergo a peer review every three years. Because of fiscal considerations, we
have opted to postpone the peer review of our performance audits.
Notwithstanding this exception, we believe that the evidence obtained
provides a reasonable basis for our findings and conclusions based on our
audit objectives.
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Appendix 11

Summary of Select Additions and Amendments to State Statutes
Relevant to Establishing and Administering TIF Districts

The following summarizes the additions and amendments to TIF statutes that
were made subsequent to the enabling legislation. The enabling legislation is
summarized in the background section of the report.

Act 60, 1997 session

EXEMPTION OF TIF DISTRICT INCREMENTAL PROPERTY VALUE
FROM EDUCATION PROPERTY TAX LIABILITY

Added: The incremental value of TIF properties for those municipalities with TIF districts
established prior to June 10, 1997 is exempt from the determination of a municipality’s
education property tax, owed to the state, to the extent the taxes generated on the incremental
property value are pledged and appropriated for repayment of bonded debt or prefunding
future TIF district debt. [32 VSA §5401((10)(E)]

EXPANSION OF EXISTING TIF DISTRICTS

Added: Municipalities with existing TIF districts may expand those districts by June 30,
1997 and collect all state and local property taxes on properties within the TIF district and
apply those revenues to repayment of debt issued to finance improvements with the TIF
district. [32 VSA 85404a(c)]

Effective date: 1/1/98

Act 71, 1998 session

EXEMPTION OF TIF DISTRICT INCREMENTAL PROPERTY VALUE

FROM EDUCATION PROPERTY TAX LIABILITY

Amended: The incremental value of TIF district properties is exempt from the
determination of a municipality’s education property tax liability to the extent approved by
VEPC upon application by the district under procedures established for the approval of tax
stabilization agreements under 32 VVSA 85404a. [32 VSA §5401(10)(E)]

EXPANSION OF EXISTING TIF DISTRICTS

Amended: Municipalities with existing TIF districts must apply to VEPC for approval of the
expansion those TIF districts following procedures used to approve tax stabilization
agreements under 32 VSA 8§5404a . [32 VSA §5404a(f)]

RETENTION OF INCREMENTAL PROPERTY TAX REVENUE
Amended: To the extent approved by VEPC, the incremental revenue may be retained for
the duration of the agreement up to a maximum of 10 years. [32 VSA §5404a(b)]

3L Limited to TIF districts established under subchapter 5 of chapter 53 of Title 24.
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Summary of Select Additions and Amendments to State Statutes
Relevant to Establishing and Administering TIF Districts

Effective dates: 32 VSA §5401(10)(E) is effective 6/26/97. 32 VSA 854044a(f) and 32 VSA
85404a(b) are effective 3/11/98.

Act 159, 2000 Session

TAX INCREMENT FINANCING — CITY OF WINOOSKI (Sec. 37 and 38
of Act 159 (2000).

APPROVAL AND AUTHORIZATION

Added: General Assembly found that a TIF district in the city of Winooski, when more
particularly defined and created as a TIF district pursuant to 24 VSA 81892, will provide
multiple public benefits including, revitalization and improvement of a significant downtown
area and enhanced employment opportunities within the city of Winooski and surrounding
region. [Section 37 of Act 159, 2000 Session]

EXEMPTION FROM VEPC APPROVAL REQUIREMENT

Provisions of 32 VSA 85401(10)(E) and 32 VSA §5404a shall not apply to the city of
Winooski TIF district. The general assembly intended that Sec. 37 and Sec. 38 of Act 159
(2000) substitute for the provisions of 32 VSA 8§5401(10)(E) and 32 VSA 85404a. [Section
38 paragraph 5 of Act 159, 2000 Session]

PROJECT REQUIREMENTS

Added: At least 10% of the housing in the TIF district shall at the time of initial occupancy
be affordable housing. [Section 38 paragraph 8 of Act 159, 2000 Session]

FINANCING

Added: Bonds must be issued pursuant to 24 VVSA §1897 and within five years of July 1,
2000. Maximum term for repayment of bonds is 20 years. Total principal may not exceed
$30,000,000. [Section 38 paragraph 1 of Act 159, 2000 Session]

EXCESS VALUATION

Added: Excess valuation means the difference between the current grand list value and the
grand list value at commencement of development. [Section 38 paragraph 3 of Act 159, 2000
Session]

UTILIZATION OF TAX INCREMENT

Added: In addition to uses specified in 24 VSA §1897 (e.g. bond repayment), tax increment
revenue shall be used to fund reserves and accounts necessary to repay or defease bonds.
[Section 38 paragraph 2 of Act 159, 2000 Session]

Added: 5% of the education taxes imposed annually on the excess valuation of the
residential property within the TIF district shall be paid to the education fund. [Section 38
paragraph 3 of Act 159, 2000 Session]

Added: Until bonds are paid in full or defeased through fully funded reserves, 100% of the
municipal taxes assessed against the excess valuation of TIF district property shall be
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Summary of Select Additions and Amendments to State Statutes
Relevant to Establishing and Administering TIF Districts

pledged and appropriated for debt service on bonds. [Section 38 paragraph 3 of Act 159,
2000 Session]

EXEMPTION FROM EDUCATION PROPERTY GRAND LIST

Added: Excess valuation of property within TIF district shall not be included in the
education property grand list as taxable property under 32 VSA 85402 or 32 VSA 85404
until bonds issued to finance TIF district improvements are paid or fully reserved. [Section
38 paragraph 3 of Act 159, 2000 Session]

REPORT

Within 60 days of issuing bonds, the city of Winooski shall provide to the joint fiscal
committee a comprehensive cost-benefit analysis and financing data. [Section 38 paragraph 9
of Act 159, 2000 Session]

Effective date: 7/1/2000

Act 184, 2006 session

DEFINITION OF IMPROVEMENTS
Amended: Includes brownfield remediation and infrastructure for transportation,
telecommunications, wastewater treatment and water supply. [24 VSA 81891]

DEFINITION OF ORIGINAL TAXABLE PROPERTY
Added: All the taxable real property located within the district on the day the district was
created. [24 VSA §1891]

DEFINITION OF RELATED COSTS

Added: Related costs are expenses, excluding actual cost of constructing and financing
improvements, directly related to creation of the TIF district and to attaining the purposes
and goals of the TIF district. Includes reimbursement of sums advanced by municipalities
relative to creation of TIF districts. [24 VSA §1891]

PURPOSE
Amended: Includes generation of incremental revenue to pay for related costs and expanded
one of goals to encompass redevelopment of TIF districts, rather than just development. [24
VSA §1893]

APPROVAL
Added: Established criteria for VEPC to approve TIF districts pursuant to 32 VSA
85404a(h).

BORROWING PERIOD

Amended: A municipality may incur debt against the revenues of the TIF district for a
period of up to 20 years following the creation of the district. [24 VSA §1894(a)]

Added: If debt is not incurred within the first five years following the creation of the district,
the district must request reapproval from VEPC. [24 VSA §1894(b)]
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DEBT AGREEMENTS

Added: Municipality’s debt financing agreements must specify that, in the event the tax
increment received by the municipality from property taxes is insufficient to pay the
principal and interest on debt in any year, the municipality shall remain liable for full
payment of bond principal and interest. [24 VSA §1897(b)]

CALCULATION OF TAX INCREMENTS
Added: The original taxable value must be adjusted by a multiplier®? upon a reappraisal of

20% or more of all parcels in a municipality. [24 VSA §1896(b)]

UTILIZATION OF TAX INCREMENT

Amended: For tax increment utilization approved pursuant to 32 VSA 8§5404a(g), no more
than 75% of the state property tax increment from properties contained within the TIF district
and no less than 75% of the municipal tax increment from properties contained within the
TIF district may be used to service debt issued for improvements wholly or partly within the
TIF district and for related costs. [24 VSA §1897(a)]

DISTRIBUTION OF INCREMENTAL TAX REVENUE

Amended: Any excess municipal tax increment3 received in any tax year shall be
distributed to the city, town or village in proportion that each budget bears to the combined
total of budgets. Any excess statewide education tax increment received in any tax year shall

be used only for debt prepayment, placed in escrow for bond payment or otherwise used for
defeasance of bonds. [24 VSA §1900]

RETENTION OF INCREMENTAL PROPERTY TAX REVENUE

Amended: Allowed tax increments to be retained for payment of related costs. [24 VSA
§1896(a)]

Amended: Municipalities that establish TIF districts3*and obtain VEPC approval may apply
no more than 75% of the statewide education increment, and no less than 75% of the
municipal increment to repay debt issued to finance improvements and related costs for up to
20 years. The 20-year period commences April 1 of the year following VEPC approval. [32
VSA 8§5404a(f) and (g)]

EXPANSION OF TIF DISTRICTS

Deleted: Eliminated municipalities’ ability to apply to VEPC for expansion of TIF districts.
TIF districts may no longer be expanded. [Act 184 section 2h, 2006 session]

32 The denominator for the multiplier is the municipality’s education property grand list for the TIF
district properties in the year prior to the reappraisal and the numerator would be the municipality’s
reappraised education property grand list for the TIF district properties. Items in italics are an
amendment in Act 66 of 2007 which was effective July 1, 2006.

33 Excess means incremental tax revenue received in any tax year that exceeds amounts pledged for
payment on TIF district bonds and related costs.

34 Applies to municipalities that establish TIF districts under subchapter 5 of chapter 53 of Title 24.
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REPORTING

Added: VEPC and Department of Taxes shall report to certain legislative committees
regarding existing TIF districts on or before January 15 each year. Report must include items
such as year of approval, scope of planned improvements, original taxable value of TIF
districts property, tax increments and annual amount of tax increments utilized. [32 VSA
85404a(i)]

EXTENSION OF MILTON TIF DISTRICT

Added: Upon application to VEPC, the Milton Husky and Catamount TIF districts may be
extended for an additional ten years beyond the initial 10 years originally approved by
VEPC. May use OTYV established at the initial approval of the TIF district to calculate
incremental property tax revenue and may retain 75% of the incremental property tax
revenue to repay debt issued to finance improvements within the TIF district and for related
costs. [ Sec. 2j of No. 184 of the Acts of the 2005 Adj. Sess. (2006)]

Effective date: July 1, 2006

Act 190, 2008 session

TYPES OF DEBT

Added: Financing means bonds, Housing and Urban Development Section 108 financing
instruments, interfund loans within a municipality, State of Vermont revolving loan funds,
and United States Department of Agriculture loans. [24 VSA §1891]

PURPOSE

Amended: Previously limited tax increment financing for those TIF districts improvements
located wholly or partly within the TIF district. Amended to improvements that serve the
TIF district. [24 VSA §1893]

APPROVAL OF FINANCING

Added: Prior to requesting municipal approval to secure financing, the municipality shall
provide VEPC with all information related to proposed financing necessary for approval and
to assure its consistency with the plan approved pursuant to 32 VSA 85404a(h). [24 VSA
§1894(0)]

Added: Legal voters of a municipality, by a single vote, shall authorize the legislative body
to pledge the credit of the municipality up to specified maximum dollar amount to be
financed with statewide property tax increment pursuant to approval by VEPC. [24 VSA
§1897(a)]

BORROWING PERIOD
Amended: The creation of the district shall occur on April 1 of the year so voted. [24 VSA
§1894(a)(1)]
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PERIOD THAT TAX INCREMENT MAY BE RETAINED BY

MUNCIPALITY

Added: For debt incurred within the first five years after creation of the district, or within
five years after reapproval by VEPC, the education tax increment may be retained for up to
20 years beginning with the initial date of the first debt incurred. [24 VSA §1894(b)]

UTILIZATION OF TAX INCREMENT

Amended: Municipal legislative body may pledge and appropriate, in equal proportion, state
and municipal tax increments received from properties contained with the TIF district for
financing improvements and related costs in the same proportion by which the infrastructure
or related costs directly serve the district® at the time of approval of project financing by
VEPC.3® No more than 75% of the state property tax increment and no less than an equal
percentage of the municipal tax increment may be used to service this debt from the TIF
district properties. [24 VSA §1897(a)]

Amended: Tax increment utilizations approved pursuant to 32 VSA 8§5404a(f) shall affect
the education property tax grand list commencing Aprill of the year following VEPC
approval and shall remain available to the municipality for the full period authorized under
24 VSA §1894. [32 VSA 85404a(g)]

DISTRIBUTION OF INCREMENTAL TAX REVENUE

Amended: An equal proportion of any excess municipal tax increment and education tax
increment®” may be used for the prepayment of principal and interest on financing, placed in
escrow for financing payment or otherwise used for defeasance of financing. Any remaining

excess statewide education tax increment shall be distributed to the education fund. [24 VSA
§1900]

AUDIT
Added: The state auditor of accounts shall audit all active TIF districts every three years.
[32 VSA §5404a(Kk)]

REPORTING
Added: Municipalities with active TIF districts shall:
(1) Reportto VEPC and the Department of Taxes on or before December 1 of each
year. Report shall include items such as year of approval, scope of planned

% The proportionality rule relates to the determination of the proportion of infrastructure improvements
or related costs that directly serve the TIF district. Municipal and state tax increments may only be
used to repay a proportion of debt incurred for infrastructure or related costs in the same proportion that
the improvements or related costs directly serve the district.

36 VEPC shall apply a rough proportionality and rational nexus test in cases where essential
infrastructure does not reasonably lend itself to a proportionality formula. Per VEPC guidelines, this
means VEPC will use available data from comparable situations to make a proportionality
determination. The determination will utilize a matrix of factors, such as location, impact on TIF
district and whether it is required for the broad TIF outcomes.

37 Excess means incremental tax revenue received in any tax year that exceeds amounts pledged for
payment on TIF district financing and related costs.
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improvements, original taxable value of TIF districts’ properties, tax increments and
annual amount of tax increments utilized. [24 VSA §1901]

(2) Report tax increment financing actual investment, bond or other financing
payments, escrow status and related cost accounting to VEPC according to the
municipal audit cycle. [24 VSA §1901]

MILTON TIF DISTRICT

Amended: May apply no more than 75% of the statewide property tax increment and an
equal percent of the municipal tax increment to repay debt issued to finance improvements
that serve the TIF district and for related costs, upon application by Milton. Must apply
equal percentages of the statewide property tax increment and municipal property tax
increment to debt obligations incurred prior to April 1, 2009 for the Husky and Catamount
TIF districts. Proportionality rule of 24 VSA §1897 does not apply to Husky and Catamount
TIF districts. [Sec. 68 of No. 190 of the Acts of the 2008 Session]

CITY OF WINOOSKI - FY2008 COMMON LEVEL OF APPRAISAL?

Added: City shall use a common level of appraisal factor of 1.0952 for fiscal 2008
reappraisal. Overpayment of education property taxes from city of Winooski to the
education fund in fiscal 2008 shall be credited against the city’s 2009 education property tax
liability. [Sec. 70 Act 190 (2008)]

CITY OF WINOOSKI -CALCULATION OF EDUCATION TAXES DUE

TO THE EDUCATION FUND

Amended: 2% of the education taxes imposed annually on the excess valuation of the
property within the TIF district shall be paid to the education fund. [Sec. 38(3) OF No. 159
of Acts of 2000]

CITY OF BURLINGTON - RETROACTIVE APPROVAL OF TIF

FINANCING

Added: Retroactive approval to June 30, 1997 for Burlington’s use of certificates of
participation and HUD Section 108 loans from April 1, 1996 to March 31, 2006 to finance
public improvements within the TIF district. Restricted retention of education property taxes
for repayment of debt to 20 years from date debt was incurred, including any refinancing.
[Sec. 72 of No. 190 of the Acts of the 2008 Session]

Effective dates: upon passage, June 6, 2008, except July 1, 2008 for amendment to Sec. 68

Act 54 of 2009

MILTON TIF DISTRICT (retroactive to July 1, 2008)

38 The Common Level of Appraisal is the ratio of a municipality’s total grand list value to its corresponding
“equalized” value derived through DOT’s Property Valuation and Review estimate of market value study. In other
words, it is a percentage that compares local assessments to Property Valuation and Review’s estimate of market
value. The Common Level of Appraisal is based on the relationship between the assessed value and the sale price of
a property. For example, if a property is assessed for $75,000 and sells for $100,000, the ratio is 75%.
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TYPES OF DEBT

Added: Milton is authorized to use types of debt financing, in addition to those specified in
24 VSA §1891(7) including conventional bank loans; certificates of participation, approved
by the state treasurer; lease-purchase, approved by state treasurer; and revenue anticipation
notes, approved by state treasurer.

APPROVAL OF FINANCING
Added: Legal voters of Milton may authorize selectboard to pledge credit of Milton for all
debt obligations pursuant to 24 VVSA 81897(a) in more than one vote.

RETENTION OF EDUCATION TAX INCREMENT

Added: Tax increment may be retained for up to 20 years beginning with the initial date of
creation of the district®® or on the date first debt incurred, at Milton’s discretion. If Milton
elects to start retaining education tax increment more than 5 years beyond initial date of
creation, OTV shall be recertified.

BURLINGTON TIF DISTRICT (effective July 1, 2009)

DEBT BORROWING PERIOD
Added: Borrowing period for existing TIF district extended for additional 5 years,
commencing January 1, 2010.

SUBMISSION OF INFORMATION TO JOINT FISCAL COMMITTEE
Added: Submit to Joint Fiscal Committee 10 days prior to September 2009 meeting (1) a
business plan and projection of new statewide education increment growth anticipated to be
financed by debt incurred during 5- year extension and (2) a proposal for payment to
education fund in lieu of tax increment which would approximate 25% of new statewide
education increment and the mechanism for payment and timing of payment by Burlington to
the education fund. If Joint Fiscal Committee approves plan and Burlington incurs new debt
in the 5- year extension, then Burlington will pay the education fund the amount approved by
Joint Fiscal Committee.

Special Session Act No. 3 (2009)
Technical Corrections of Act 54 of 2009 Session

MILTON TIF DISTRICT

BORROWING PERIOD
Added: Milton shall have ten years after the creation of the district to begin incurring debt.

39 per 24 VVSA §1894(a)(1) creation of a TIF district occurs April 1 of the year the municipal legislative
body approved the creation of the district.

Page 49



Appendix 111

Tax Compliance Matter Referred to Department of Taxes

Our audit identified that the land and parking garage at 75 Cherry Street
may have been incorrectly excluded from statewide education and
municipal property taxes by the city. We are referring this issue to DOT
since it is a matter of tax compliance and not significant to our audit
objectives. In this appendix, we provide a summary of the information
we gathered during the course of our audit, including ownership of the
property, tax status of the property and whether taxes were paid for the
property. Because DOT has not had time to review this information, we
have not drawn a conclusion about the issue.

Ownership of the Property

The 75 Cherry Street property summary record*® maintained by
the city assessor’s office contains information that is not
consistent with other information the city provided during the
course of our audit. For example, the property summary record
for 75 Cherry Street indicates that it includes the land and the
parking garage and lists the city as owner. However, a quit claim
deed filed with the city clerk shows that the city sold the land to
Security Capital Corporation (“Security”) in June 1993. In
addition, a sublease agreement for the land, between the city and
Donohoe O’Brien Burlington Square Associates Limited
Partnership (“Donohoe”), acknowledges that the parking garage
is owned by Donohoe. #

Due to the inconsistencies between the property summary record
and other data provided by the city, we engaged an attorney to
perform a title search for the 75 Cherry Street property and
provide a legal opinion as to ownership of the land and the
parking garage facility from 1993 through December 31, 2011.
We also sought the advice of the attorney with regard to whether
a lease (between Security and the city) and the sublease (between
the city and Donohoe) of the land would impact ownership.
According to the attorney’s opinion, Security has had title (i.e.
ownership) to the land since purchasing it from the city on June
25, 1993, and the parking facility was been owned by various
commercial entities, most recently The Burlington Town Center

40 property summary records are maintained in the city’s computer-assisted mass appraisal
system and include information such as property owner, sales history, valuation and tax status.

“1 Donohoe assigned the sublease to subsequent owners of the parking garage.
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LLC (BTC). In addition, the attorney concluded that the lease
and sublease does not impact ownership of the land.

See table 5 for a listing of the owner, lessee, and sub-lessees of
the land and the owners of parking facility from June 25, 1993,
to December 31, 2011.

Table 5: History of Ownership and Leases for 75 Cherry Street from 1993 - 2011

Land Parking Facility
Owner Lessee Sub-lessee Period Owner Period
Security  Burlington Donohoe 1993 - 2000 Donohoe 1993 - 2000
Security Burlington DKB 2000 - 2004 DKB 2000 - 2004
Security Burlington BTC 2004 - 2011 BTC 2004 - 2011
Tax Status

The land and parking garage are owned by commercial entities
and, as real property, would generally be taxable to the owner of
record as of April 1 of the tax year. However, records
maintained by the city, including tax abatement correspondence
addressed to Security Capital Corporation (“Security”) and the
property summary record maintained by the city assessor’s
office, indicate that the land and the parking facility (the
“property”) at 75 Cherry Street have been exempt from property
tax since 1995.

The classification of the property as tax exempt may be due to
the terms and conditions of the lease and sublease arrangements
for the land. According to the terms of the lease between
Security and Burlington, the city is responsible for all real estate
taxes. In addition, the terms of the sublease arrangement
between the city and Donohoe exempt Donohoe from paying
property taxes on the land and the parking garage facility during
the term of the sublease.

We consulted with the AG’s office regarding municipal authority
to provide tax exemptions to commercial entities. Per the AG’s

Page 51



Appendix 111

Tax Compliance Matter Referred to Department of Taxes

office, 24 VSA 82741 provides a mechanism for municipalities
to enter into tax stabilization contracts that affect the tax liability
of certain property owners, including owners of commercial real
estate. However, the AG’s office was not aware of any tax
stabilization agreement that would apply to this property and
noted that unless the city has documents to show that the
property is tax exempt under this or other state statutes, we
should assume that the property is taxable to the owner of record.
The city has not provided evidence that it has utilized the tax
stabilization mechanism set forth in 24 VSA 82741 to gain the
authority to negotiate tax stabilization contracts such as the tax
exemptions provided in the lease and sublease agreements.

Payment of Taxes

Although the property summary record shows the property is tax
exempt and the property is reported as tax exempt to DOT for
purposes of statewide education property taxes, the city assessor
maintains that the parking facility property has been taxed as part
of the Church Street Mall (the “Mall”) property, explaining that
the valuation of the Mall incorporates the value of the parking
facility located at 75 Cherry Street. However, the city has not
provided evidence that the value of the 75 Cherry Street parking
facility has been incorporated into the Mall property valuation
and therefore subject to property tax.

If DOT concludes that the property has been inappropriately excluded
from property taxes, we estimate that the city failed to collect
approximately $947,000* in property taxes, $532,000 that should have
been paid to the state, $191,000 that should have been retained by the
city, and $224,000 that should have been used to repay or prefund TIF
district debt.

42t requires a two-thirds vote of the city voters to authorize municipalities to contract with
commercial entities for the purpose of adjusting property taxes applicable to commercial
property. Further, the contract term may not exceed 10 years.

43 This estimate is based on the assessed value listed in the property summary record and tax
rates in effect from 1997 to 2010.
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NIKKI A. FULLER, Esq. - THE CITY ATTORNEY }

Assistant City Attorney AND

RICHARD W. HAESLER, R., Esg- CORPORATION COUNSEL

Assistant City Attorney

GREGG M. MEYER, Esq.
Assistant City Attorney

May 9, 2012

The Honorable Thomas M. Salmon, CPA
State Auditor

132 State Street

Montpelier, VT 05633-5101

Re: City of Burlington’s Response to Office of the State Auditor Draft TIF Report

Dear Mr. Salmon,

The City acknowledges receipt of the draft report prepared by your office entitled “Tax
Increment Financing District - City of Burlington Did Not Always Administer Its District
According to Statutory Requirements and Owes the State $1 Million”. The City’s response to
the report’s conclusions and recommendations, in short, is that:

e The City’s use of incremental property tax revenue for payment of the 1999
certificates of participation related to the refinancing of the purchase of the Urban
. Reserve was appropriate and legal.
See report section e The City’s calculation of municipal incremental property tax substantially complied
“Management’s Response with legal requirements and the City will work with the State to clarify any
and Our Evaluation” remaining ambiguities.
) e The City does not owe any money to the State.
e The City substantially complied with its minimal reporting requirements.
o The City was not subject to any performance measure requirements.

‘We are disappointed that this 46 page report does not highlight the substantial financial
successes for both the City and the State which have been derived from Burlington’s Waterfront
TIF district. -The City utilized Tax Increment Financing to build public infrastructure including

Comment 1 the reconstruction of Lake Street, the Lakeview and Westlake public parking garages which
enabled private economic development, including renovation and revitalization of the downtown
mall, and “anchor projects” (Filene’s (now Macy’s), the Marriott Hotel, and Hotel Vermont (now
under construction). There are now 16 residential condos and 40 residential units of affordable
housing along Lake Street. There are now 76 businesses in the district. The Grand List assessed
value of the district has tripled. The immediate value to the State of Vermont from this success
just in terms of direct dollars via rooms and meals tax, sales tax and payroll taxes comes over
time to tens of millions of dollars. The long term value fo the State is great, particularly when

The programs and services of the City of Burlington are accessible to people with disabilities.
For disability access information for the City Attorney's Office, please call 865-7121 (TTY information — 865-7142).
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the district is retired and all the education property tax revenue in the district flows again to the
State. The further ripple effect of all these successes on the State economy can not be calculated
but is without question worthy of acknowledgement. Failing to highlight these successes reflects
a lack of understanding of what the City has accomplished to :|nv1gorate the economy, create
Jobs, build housing and grow the tax base.

See report section We find the fitle of your report inflammatory and inappropriate in stating that the City of
“Management’s Response . Burlington owes the State $1 Million. This statement is incorrect. As discussed in this letter and
and Our Evaluation” the accompanying memos, we believe the City’s use of the tax increment has been consistent
with applicable law. Even if your conclusion that the district was not always administered
Comment 2 correctly is determined to be accurate, the consequence would not be that the City owes the State
— $1 million but rather that the City would need to present a new accounting — and in all likelihood
the significant prefunding of other TIF debts would be the result. As your report acknowledges,
) the City was legislatively authorized to reopen it’s Waterfront TIF district for a five year period
which runs until 2015. The City could elect to reallocate $1 million as prefunding for debt
payments for other eligible TIF projects in the district. Therefore, we submit the report is
inappropriately titled and request that it be re-titled to comport with the format utilized in your
earher reports for Milton and Newport where moneta:ry amounts were not referenced in the
titles.!

With the above being said; we have reviewed the report and its findings, conclusions and
recommendauons and state the following:

‘Use of incremental property tax revenue‘for payment of the 1999 certificates of
participation related to the refinancing of the purchase of the Urban Reserve .

See report section The City disagrees with the report’s findings and conclusion that these certificates are

ineligible to be repaid with incremental property tax revenue. The City submits that the 1999

i Series B Certificates of Participation for the refinancing of the Urban Reserve were legally

and Our Evaluation” gligible for the City’s use of incremental property tax funds for the repayment thereof.- Attached
to this letter and incorporated herein to our official response to this report by this reference is the
Clty s Memorandum dated February 24, 2012 which presented the City’s legal argument for
using incremental property tax revenue for these Certificates of Participation (Exhibit A).

“Management’s Response

The City understands that the Attorney General’s office has opined otherwise and that
your report has relied on the Attorney General’s opinion. However, reasonable minds can differ,
particularly when interpreting financial transactions and statutory provisions and the decisions
and Our Evaluation” made attendant to those transactions and decisions 13 years after they were made. With that
context, and given the history of the underlying property, the district, the debt, and the history of

See report section
“Management’s Response

!«City of Newport Generally Complied With Statutes, But Miscalculated Payments to State” & “Town of Milten
Appropriately Established Districts, But Administration Was Flawed”
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interactions between the City and the State relative to this TIF district, the related finding and the
recommendation that the City was and should pay the State $1 million is inappropriate.

The City’s position is that:
S . (1) the State Auditor/Attorney General is reading the statutory definition of improvements too
N ee report section narrowly — particularly given that the City’s TIF district predates Act 60 and the State Education
Management’s Response Tax and that municipalities were therefore given wide latitude to define what constituted an
and Our Evaluation” improvement under the statutes then in place; '

«  Your report makes no acknowledgement of the broad, open-ended language which was in
effect in 1999 for defining an improvement which could be funded with property tax
increment. Indeed your report does not just fail to acknowledge these provisions, it mis-
characterizes the definition for improvements. It states in footnote # 5 on page 6 of the
report that “[ijmprovements means installations, construction, or reconstruction of
streets, utilities, parks, playgrounds, land acquisition, parking facilities and other public
improvements necessary for carrying out the objectives of the TIF district.” The word
“means™ is restrictive. It establishes that the improvement must fall within the definition
provided. All available statutory language when Burlington created its TIF district
allowed the municipality to designate what constituted an improvement using provisions
in which the definitions for “improvements” indicated examples. The law stated that
improvements “shall include” items from a provided list but clearly were not limited to
the list. :

Comment 3

e As the City was creating its Waterfront TTF district, a 1996 public ballot question passed
by Burlington voters explicitly anthorized the City to use incremental property tax
revenue from the Waterfront TIF district for the refinancing of the urban reserve debt.
(Attached hereto as Exhibit B) _

Comment 4

e Your report at page 17 references that “the AG advised that TIF -districts are authorized
See report section for the purpose of funding expenditures such as acquisition of property that will stimulate
“Management’s Response development or redevelopment within the TTF dlS’[IlClt.” 24 V.S.A: § 1893 prowde;.s _
and Our Evaluation” l_Jrqader language to define the purpose of a TTF district, ‘and the Clty addresses this issue
in its attached Memorandum (Exhibit A). The AG and, in turn, your report have read
authorizing statutory language too narrowly. Your report states, at page 17, that “[i]f an
investment has already occurred as it has in this instance (with the purchase of the land),
the creation of a TIF district at a subsequent date does not serve the purpose of
motivating the investment.” That was simply not true in this case. The City did acquire
the property in 1991, but did not have the means to enter into a financial transaction
which would secure the property permanently for the City. The City had to twice enter
into short-term financial transactions which included options to purchase the land to the
Trust for Public Lands and to the Burlington City Employees’ Retirement System
respectively. The City specifically articulated its intent to refinance the Urban Reserve
utilizing TIF revenue in its 1996 Ballot Question concerning the Waterfront because of
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" the City’s desire to secure the Urban Reserve permanently for the benefit of its citizens,"
to promote appropriate development and use of the Waterfront TIF district. The
alternative would have been to allow the option to ’ne exercised and to relinquish the
Urban Rcserve land.

. (2) in 2008 the State Legislature retroactively approved Burlington’s use of COPs in its
See report section “Waterfront TIF District under broad language which encompassed all of the COPs previously
“Management’s Response issued including these for the Urban Reserve:

and Our Evaluation” . o
o The City of Burlington issued Certificates of Participation in reliance on the 1996 public

Comment 5 referendum and the 1997 legislation grandfathering Burlington’s pre-Act 60 TIF district.
e The Certificates themselves present in their Official Statements the clear history of the
Comment 6 City’s purchase of, and the subsequent refinancing of this Urban Reserve land with

specific reference to the use of TIF funds for repayment

s These Certificates have always been available for public inspection; including inspection
by any State entity that wanted to do its due diligence on Burlington’s administration of
its Waterfront TIF district since their issuance in 1999 and with respect to the legislative
issues addressed in 2008 and sibsequent years.

e In 2008, the legislature retroactively authorized all of the City’s Certificates of
Participation by way of section 72 of Act 190 in order to settle a dispute between the City
and the Tax Department over whether Certificates of Participation were legal at all for
use in a TIF dlstnct

(3) even if the State disagrees with the City’s position on defining improvements or retroactive .
See report section authorization, the State should be estopped from asserting any legal action against the City to
“Management’s Response collect any funds. The City has openly presented and reported the use of TIF increments to
refinance the urban reserve debt to the Tax Department over the years, dating back in this case to
the ballot question in 1996 which the City voters passed authorizing the use of TIF increment for
refinancing the urban reserve debt. '

and Our Evaluation”

o The Urban Reserve lands were deeded to the City in 1991 ina public manner, zfter years
of litigation, by way of agreements to which the State of Vermont itself was a party.

e The City has willingly cooperated with all State entities relative to any concern regarding
the Waterfront TIF district, including the Tax Department, the Vermont Housing and
Conservation Board, the Agency of Commerce and Development and the Joint Fiscal
Office. '

o In 1999, the City was awarded a $2.5 million Downtown Board Grant to be utilized for
the Burlington Square Mall parking facility over a ten year period by Vermont’s Agency
of Commerce and Community Development. The parking facility was otherwise

2 Indeed, the City submits that the legislature gave such broad retroactive approval to the City’s Certificates of
Participation that, mdepcndent of all other legal analysis, the Urban Reserve Certificates were authorized under the
language of that provision. The analysis for this is presented in the above referenced City Memorandum attached to
this response letter.
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substantially financed by the 1999 Series A Certificates of Participation which were
issued along with the 1999 Series B COPs which issued for the Urban Reserve.

e On Jamuary 10, 2001, the Vermont Agency of Administration and the Department of
Taxes issued a report “Tax Increment Finance Districts and Tax Stabilization Agreements
(Act 159 of the 2000). Act 159 had specified that “the secretary of administration shall
study and report to the house committee on ways and means and the house committee on
commerce recommendations concerning the projected long-term effect of tax increment-
financing and tax stabilization agreements on the education fund.” Burlington’s
Waterfront TIF district was not even referenced in the report.

e Throughout 2007 and-into 2008, the Department of Taxes, while challenging
Burlington’s right to use Certificates of Participation as debt instruments for tax
increment financing, certainly had the opportunity to review the COPs and the City
believed the Tax Department knew the purpose for which the COPs were issued.

e The aforementioned 1996 ballot question has been presented to VEPC, the legislature and
the tax department in the past without any questioning of the propriety of using the TIE

~ increments to refinance the urban reserve debt..

o There is a history of thirteen years of good faith administration of Burlington®s
Waterfront TIF district in an open and public fashion. The City of Burlington was and is
right to rely on the State’s support, and/or acquiescence and acceptance of the uses to
which the City employed incremental property tax revenues within its Waterfront TIF
district.

‘Calculation of incremental property tax revenue

The City maintains that its municipal tax increment calculation is and has been correct,
and denies that any money is owed to the State by virtue of the manner in which Burlington has
calculated its municipal increment. Please accept and incorporate herein the attached City
Memorandum dated February 23, 2012 which presents the City’s legal analysis relating to its
determination of municipal increment (Exhibit C). For the reasons stated in the City’s
memorandum, Burlington rejects any attempt to impose a proportionality formula based on an
apphcatlon of 32 V.S.A. § 5401(1)(E).

That said, the issue of calculating Burlington’s municipal increment is an incredibly
complex matter in which the City will be seeking to work cooperatively with the Tax
Department, VEPC, the Legislature and the Attorney General’s Office to better understand and
clarify the issues involved with respect to new projects and financings. This will need to be
resolved as the City begins to move ahead with its new Downtown TIF district. We expect that
the issues will be of some significance to calculating municipal increment for other
municipalities as well.

The City does not agree in all particulars with the analysis of the Attorney General and -

notes that the Attorney General opines that such calculation is difficult to determine given that
the legislative intent with respect to these calculations is ambiguous. We are surprised then that
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See report section this report would have us abandon our methodology and accept the Attorney General analysis

without further effort to reach a consensus determination as to how to conduct such calculations.
“Management’s Response We feel that the appropriate course here will be to work cooperatively with any and all relevant
and Our Evaluation” State entities (VEPC, Tax Department, AG’s Office) to reach an understanding of how to treat
taxes which seem to be specifically dedicated and other ambiguous matters like a county tax or .
the Chittenden County Transportation Authority tax.

These are matters about which the City made determinations which have never been
Comment 8 questioned until now. The City’s methodology is described without objection in the “2009 Tax

Increment Financing in Vermont” report issued by the Department of Taxes and Legislative Joint
Fiscal Office. The City believes that it would take further legislation or rules in order to
completely clarify which components of a municipal tax are in fact permitted and/or required for
inclusion/exclusion of a municipal increment calculation. As the Attorney General advised,
trying to ascertain the legislative intent to treat certain assessments as special and at the same
time give some meaning to the “all taxes” mandate is no easy task and at this point requires
further time and effort. The City will work with the various entities of the State needed to clarify
these issues and will then proceed in a manner consistent with those clarifications.

City does not owe any money to the State

The City disagrees with recommendation # 3 that the City arrange to pay the $1,000,000

See report section of statewide education increment owed to the State. For all the reasons presented above, and the
“Management’s Response attached City Memorandums (Exhibits A and C), the City denies owing anything at all to the
and Our Evaluation” State. Furthermore, the City objects to a recommendation which is presented as a demand to pay

$1 million dollars to the State. Even if there were a determinative finding that was enforceable
against the City that State education tax increment had been misapplied, the City would not be

Comment 2 | > placed in a position of paying these funds to the State. Instead, the City would be placed in a
position of conducting a reaccountng of its expenditures.

The State education property tax moneys which the City has collected from its‘
Waterfront TIF district above the original taxable value of the district were and are and for as

See report section
P long as the district survives available for the City to use for the repayment of TIF eligible debt.

Management’s Ref}f)onse The point, therefore, is that even if a TIF expenditure were determined to be disallowed, the City
and Our Evaluation would not refund the money to the state but, instead, could and would prefund other TIF eligible

~debts.

The report trumpets the need to “pay $1,000,000 of statewide education increment owed
Comment 9 to the state” repeatedly. Yet the report acknowledges, albeit only once, and only in passing in
the last sentence of its conclusion, that Burlington needs to correct its approach to administering

3 Subject to the provision going forward for the City to make a payment to the education fund in lieu of tax
increment which would approximate 25 % of new state education property tax increment resulting from growth
within the district subsequent to April 1, 2010 excluding two hotel properties which had already been permitted for
construction at that time.

Page b8



Appendix IV

Reprint of the City of Burlington’s Management Response and Our

Evaluation

Comment 8

See report section
“Management’s Response
and Our Evaluation «

See report section
“Management’s Response
and Our Evaluation «

See report section
“Management’s Response
and Our Evaluation «

See report section
“Management’s Response
and Our Evaluation «

The Honorable Thomas M. Salmon, CPA
State Auditor

May 9, 2012

Page 7

the Waterfront TIF district, because “[w]ithout such a correction, Burlington could continue to
retain property taxes that should be remitted to the state or used to prefund debt repayment.”
After finally demonstrating an acknowledgement of prefunding as an available mechanism to the
City for state education increment moneys on page 30 of the report, it seems inappropriate to
demand payment to the State as the only proffered remedy available to the City (as referenced in
the recommendations at the top of page 31 of the report) for any supposed errors which the audit
alleges the City committed.

Reporting Requirements

It is important to note that most TIF reporting requirements do not apply to the City’s
Waterfront TIF district as those requirements were imposed after its creation and
implementation. To the extent that there were any reporting requirements which the City failed
to adhere to (e.g. the failure to annually certify the assessed value of the Waterfront TIF district
to the Burlington City Council), the failure appears to have been more a technical than a
substantive omission. The City has always included TIF financial information in its Annual City
Reports and the City has regularly kept track of, and made statements to the public, VEPC, the .
Tax Department and the Legislature, about the growth of the assessed value of the Waterfront
TIF district.

Similarly, with regards to the issue of compliance with the 24 V.5.A. § 1901
requirements adopted by the legislature in 2008, there is some question as to whether this isn’t
also an issue of putting form over substance. Because of the Waterfront TIF district’s
“grandfathered” status (having been created before Act 60 and not subject to the VEPC approval
process), the City and, City believes, VEPC have both operated with an understanding that the
VEPC reporting and approval requirements did not apply to the City’s Waterfront TIF district.
Nevertheless, the City, VEPC and the Tax Department -have maintained an informal and
respectful discourse over the years regarding the Waterfront TIF district. The City has never
been informed by either VEPC or DOT that it has been anything other than forthcoming and
cooperative in providing any and all information requested by either entity.

That said, the City has no objection to Recommendation # 4 — Designate a city official to
be responsible for reviewing the statutory requirements for reporting and to document policies
and procedures to ensure timely and accurate reporting, The City will be reaching out to-all*
relevant State entities to ensure that it remains fully compliant with all legal requirements for
each of its TTF districts going forward.

Performance Measures
As a “grandfathered” TIF district, there are no legal requirements for establishing and

monitoring a set of performance measures for Burlington’s Waterfront TIF district. - With
respect to Recommendation # 5: Designate a city official to establish and monitor a set of
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The Honorable Thomas M. Salmon, CPA
State Auditor

May 9, 2012

Page 8

performance measures, including numerical targets for all measures, the City has no objection
with respect to its applicability to the new projects and financing in the Waterfront TIF District
or the new Downtown TIF district which are subject ta all of the various statutory reporting
requlrements including performance measures.

Having said that, we do not understand and disagree with Table 4 that indicates that
actuals were not monitored for construction of parking facilities, creation of affordable housing
on waterfront, etc. As no formal performance measures were required, the City did not update a
formal performance measure document, but City officials can certainly identify the number of
additional parking facilities constructed, etc. The City could conceivably work with State
entities to produce or reproduce data for measuring the success of the Waterfront TIF district

Conclusion

In summary, the City submits that Burlington’s Waterfront TIF district successfully
stimulated significant development within the TTF district and provided substantial economic
benefits to the City and State. As a grandfathered district, Burlington was in the position of
implementing and administering its Waterfront TIF district as the first TIF district in the State of
Vermont. Burlington made reasonable legal and administrative decisions and actions and
substantially complied with statutory requirements for the establishment and the administration
of its Waterfront TIF district. The City acknowledges the efforts the State has made to make TIF
laws clearer and administration of TIF districts more understandable and predictable. Legislative
amendments over the years have facilitated the process and the City of Burlington has worked

“hard to participate in and contribute to many of the changes. Municipalities now work closely
‘with VEPC and other State entities to address problems before they arise. Burhngton remains

committed to continuing to do so.

We hope that the final report by the Auditor will highlight the successes of the
Waterfront TIF district. To the extend that there are disagreements or ambiguities regarding
requirements for administration of a TIF district, we hope that the focus of the Auditor’s report
will be recommendations on how to clarify those issues.

cc:  Miro Weinberger, Mayor

1b/KAS 2012/Thomas Salmon, State Auditor re Response to TIF Audit
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The following table contains our evaluation of remarks made by the Burlington city

attorney:

Comment 1.

Our audit objectives primarily focused on compliance with state
statute related to establishment and administration of the TIF district.
Although we also assessed the extent to which Burlington established
performance measures and monitored actual results, our scope did not
include validating whether any actual results represented in these
performance measures were accurate. However, the background
section of our report includes some of the data that the city cites in its
response, including the infrastructure improvements related to Lake
Street and the Lakeview and Westlake garages, and the number of
residential condos and units of affordable housing constructed along
Lake Street.

Comment 2.

At various points in its response, the city states that even if our
conclusion (the city inappropriately used incremental property tax
revenue to pay for Urban Reserve debt) is correct, there are various
remedies it could avail itself of such as 1) presenting a new
accounting with the result being significant prefunding of other TIF
debts (p. 2 of response), 2) conducting a reaccounting of its
expenditures (p. 6 of response) or 3) reallocating $1 million as
prefunding for debt payments for other TIF eligible projects (p. 2 of
response). However, the city failed to provide specifics or
documentary evidence about how a new accounting, reaccounting or
reallocation would address their inappropriate use of incremental
property tax revenue. The accounting remedies suggested by the city
do not appear to be viable options to resolve its $1 million shortfall in
payments to the education fund. The city’s records, including its
audited financial statements, show that the city used $1.2 million of
tax increment to pay for the Urban Reserve debt and the balance in
the account that the city uses to account for TIF district activity is
$277,000 at June 30, 2010. The city’s transactions cannot be rolled
back merely by altering the accounting for the transactions. It seems
doubtful that presenting a new accounting or a reaccounting of its
expenditures would enable the city to show that it in fact has $1.5
million in its TIF account, as if it did not use $1.2 million to pay for
the Urban Reserve debt.

Comment 3.

We disagree that our report mischaracterizes the definition of
improvements since the findings section of our report, specifically
footnote 12 on page 17, notes that improvements “include” land
acquisition and construction of streets and utilities. However, as the
city points out, we used “means” rather than “includes” in footnote 5
in the background section of the report to describe types of eligible
TIF district improvements. We have amended footnote 5 to remove
the term “means” and replaced it with “includes.” Nonetheless, our
conclusion regarding the Urban Reserve debt remains the same. We
consulted with the AG’s office and the AG advised that the
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refinancing of the Urban Reserve debt was not an improvement since
it is the original debt that facilitated the acquisition of this property in
1991 that is the relevant debt to measure against the statutorily
allowed borrowing period (April 1, 1996 through March 31, 2006).

Comment 4.

According to advice of the AG’s office, Burlington voters may not
provide authorization to the city to use incremental property tax
revenue in a manner that contradicts eligible uses specified in state
statute. Since the AG also advised that the repayment of the Urban
Reserve debt is not an eligible use of incremental property tax
revenue, we concluded that the authorization by Burlington voters
does not usurp state law.

Comment 5.

The 1997 legislation that the city states it relied upon when it issued
its COPs does not address allowable TIF financing mechanisms,
rather it allowed for the expansion of the boundaries of Burlington’s
TIF district and allowed Burlington’s TIF district to continue post-
Act 60. At the time of the passage of this Act, the TIF statutes that
governed the types of debt authorized for TIF districts only allowed
for general obligation and revenue bonds, so it is not clear how the
city’s reliance on the 1997 legislation related to its issuance of COPs
at all.

Comment 6.

The city asserts that the official statement of the 1999 COPs presents
the clear history of the city’s purchase and subsequent refinancing of
the Urban Reserve land, with specific references to the use of TIF
funds for repayment, however the city does not state that it provided
this information to the legislature, so it is not clear how this supports
their contention that the legislature has specifically approved the
1999 COPs. Further, during its 2008 legislative testimony to the
Senate Finance Committee, the city did not mention the Urban
Reserve 1999 certificates of participation.

Comment 7.

The 2001 report issued by the Agency of Administration and DOT
was responsive to two sections of Act 159 (2000), 17 and 39. Section
17 required the Secretary of the Agency of Administration to make
recommendations concerning the long-term effect of tax increment
financing and tax stabilization agreements on the education fund.
Section 39 required the secretary of the Agency of Administration,
commissioner of Taxes and commissioner of Housing and
Community Affairs to provide recommendations for the replacement
of foregone revenues as a result of the Winooski redevelopment
project and similar projects and to propose criteria and a process to
formalize an application process for municipalities to submit TIF
district proposals. This was a policy report and individual TIF
districts, except for an issue related to Winooski, were not the subject
of the report.

Comment 8.

The city states that its determination on how to treat its municipal tax
rates in the calculation of incremental property tax revenue has not
been questioned until now and that disclosure of its methodology in
the joint DOT/JFO 2009 tax increment financing report did not
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generate objections. While we agree that the methodology is
described in a footnote to Table 1 in the 2009 report, we believe that
the city appears to ascribe greater weight to this disclosure as if it
represents DOT’s and JFO’s scrutiny and approval. In fact, this same
legislation that required the 2009 report (Act 190) added the
requirement for the auditor’s office to audit all active TIF districts.
This seems to distinguish the legislature’s request for certain data
about the TIF districts (limited review by DOT/JFO) from their desire
for scrutiny of the appropriateness of the active TIF districts’
operations (audit conducted by State Auditor’s Office).

Comment 9.

We have clarified the last sentence of our report and removed the
reference to prefunding since our point was to indicate the continuing
effect of Burlington’s ineligible use of tax increment - to the extent
the city continues to use tax increment for ineligible purposes, it will
continue to retain statewide education increment that should be paid
to the state.
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Page 18 of the report
contains our disagreement
with some of the facts
presented in this memo.

KENNETH A. SCHATZ, Esq.

Sr. Assistant City Attorney

GREGG M. MEYER, Bsq
* Assistant City Attorney -

'MEMO - Conffdentlal B

gnana

TO: Teffrey Kellar, Audit Supervisor, Office of the Vermont State Auditor.
Tanya Morehouse, Chief Auditor, Office of the Vermont State Auditor

"FROM: Richard Haesler, Assistant City Attorney, City of Burlington, Vermont

RE: Response to 12/12/11 Attorney General Opinion r¢ Tax Increment
Financing Districts - Refinanced Débt

DATE: February 24, 2012

This is 2 memorandum to address the preliminary position articulated Ey the Office of'the

Vermont State Auditor with regard to the of City of Burlington’s inclusion amongst the
debt instruments. used in its Waterfront TIF district of the Series 19998 Certificates of
Participation (COP) issued in 1999 relative fo the financing of Burlmgtcn s Urban
Reserve land within its Waterfront TIF District.

Specifically, Buflington was informed via email on Janmary 18, 2012 that the State
Auditor’s Office will be relying on an Attorney General (AG) opinion issued on .
December 12, 2011 which proffers the opinion that the above referenced debt should be
characterized as arefinancing of original debt under circumstances such that these COPs
“may not be paid with incremental property tax revenue.” ‘

Burlington submits that its Series 1999B COPs relative to the financing of Burlington’s
Urbian Reserve land within its Waterfront TIF District are properly being paid with
incremental property tax revenue for three (3) reasons: (1) The Legislature’s refroactive
approval of Butlington’s COPs encompassed the circumstances of the Series 19998
COPS, (2) Burlington has openly held out its refinancing of the urban reserve as a TIF

. debt for 13 years and the State of Vermont has known and not objected to its inclusion as

a TIF debt such that Burlington has effective relied on State acceptance of said inclusion,

. 1 . )
The programs and services of the City of Burlington are accessible to people with disabilities,

For disability access information for the City Attorney’s Office, please call 865-7121 (TTY information - 865-7142).
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and (3) the ballot referendum passed by the voters of Burlington authorized the inclusion
of what ultimately was determined to be the Series 19998 COPs as a TIF debt under
circumstances such that Burlington’s refinancing of the urban reserve lands constituted
an “nnpmvement” as statutomly deﬁned and _pemuﬁed at the ume that the debt was

— mcun,ﬁ - r——— e — ..-.-...-.- FEISS—— A P

" First and foremost, Bu:lmgton $ posmon i3'that it has aJreadyresolved State COHCEmS ™

" regarding its use of these instruments. “Specifically, in 2008, the State Tax Department -
disputed Burlington’s use of COPs as debt instruments for improvements within its
Waterfront TIF district. The Tax Department maintained that subchapter 5 of Chapter 53
of Title 24 only permitted the use of bonds which pledged the full faith and credit of the
mumnicipality. Burlington disagreed. Burlington had at that point been very public-about

—its-use-of COPs-fornearly-ten-years.—In.order- t&resolve the.dispute, the.legislature passed_
within Act 190:

Sec. 72. RETROACTIVE APPROVAL OF BURLINGTON TIF
FINANCING

Municipalities that expanded tax increment financing districts under
subchapter 5 of chapter 53 of Title 24 by June 30, 1997, as authorized by

No. 60 of the Acts of 1997, shall have authotity to apply those state and local
property taxes assessed on properties within the tax increment financing -
district to repayment of certificates of participation and HUD Section 108
financing issued to finance public improvements within the tax increment

cing district. This authority is refroactive to June 30, 1997 is
applicable to certificates of participation and HUD Section 108 financing
instruments issued after April 1, 1996, and on or before March 31, 2006.
State education progertz taxes may be used in accordance with this provision

for aperiod of no more than 20 vears from the date the debt was incurred.
Refinancing such debt shall not extend the 20-year period for any portion of
the debt. debt

" The language of this retroactive é,pproval ig clear. Consequently, Burlington’s -Serfes :
19998 COPs are clearly authorized retroactively by this approval because: '

(a) Burlington is a Municipality that expanded its tax increment financing district
under subchapter 5 of chapter 53 of Title 24 before June 30, 1997, as authorized
by No. 60 ofthe Acts'of 1997. .

(b) Burlington has applied those state and local property taxes assessed on properties
within the tax increment financing district to repayment of certificates of
participation issued to finance public ifnprovements within the tax increment .
financing district. (Note that this authorization does not indicate any requirement
that the COPs be issued to finance improvements pursuant to the any specific
provisions of law separate and agide from the fact that the district itself was
expanded pursnant to the provision referenced above).
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(c) The Series 1999B COPs were issued by the C1ty of Burlington for the acquisition
of land (Urban Reserve) which is wholly or partly within its Waterfront TIF
District, which acquisition constitutes an “improvement.” See'24 V.S.A. § 1891.

_ (d) The specific language 6f 24 V.S.A. § 1891 at the time of the creation of

—e Burlmgton sWaicIﬁ:ont '_{‘]:E2 D1sir1ctreads 88 FOllOWS: -~ = e s

" ‘installations, construction, or reconstruction of streets, utilities, parks,
playgrounds, land acquisition, parkmg facilities and other public
-improvements necessary for carrying out the objectives of this chapter.”

(e) The Series 1999B COPS were issued in 1999 which is “after April 1, 1996, an

-—-——-on-or-before Marceh-31,-2006.2—

I )] “E:nprovements” shall mclude its ordirary S1gn1ﬁcat10n, such BE T

@ Burlmgton will be using State education property taxes in accordance with this -
provision for a period of no more than 20 years from the date the debt was
mcm'rcd

Burlington’s Series 1999B COPs for the urban reserve have satisfied each and every
element required by this authorization. Burlington submits that this authorization is clear

. and tmambiguous and dispositive of the issue. Furthermore, Burlington submits that this

authorization is supported: by all of the circumstances under which it was given. The
State Tax Department, in reviewing the administration of Burlingfon Watérfront TIF
district had concerns that COPs were not authorized debt instruments for use within a TIF
district. Burlington’s portfolio of Waterfront TIF debt instruments was made fully '
available first to the Tax Department during its inquiry, and then to the legislature during
the legislative session leading up to the passage of Act 190. Burlington maintained then
and maintains to this day that debt instruments other than bonds requiring a pledge of the
£l frith and credit of the city were permissible for it to use as TIF debt instruments
based on the existing statutory authority at the time of the création of Burlington’s
Waterfront TIF district in 1996. That issue is not relevant to this memorandum, but the
circumstances of the passage of ACT 190 are relevant because, similar fo the issues-of
apportionment of the state and municipal increment, they provide another example of
Burlington openly presenting the administration of its Waterfront TIF district to
governmental entities of the State of Vermont, and then, years later, having another
governmental entity of the State of Vermont, the State Auditors office re-examine aspects
of Burlington’s administration of its district and reach a conclusion that errors were
made. This re-examination has come years after Burlington has been conducting its
affairs; 1.e. servicing this debt, under certain interpretations of statutory provisions with a
reasonable understanding that all relevant information concerfiing same has been
provided to relevant governmental entities of the State of Vermont who have either

‘agreed with Burlmgton s interpretations or, at the very least, rmsed no objection.

-The Burlington City Council created the Waterfront TIF District on nl anuazry 22, -1996.
- On that same date the Burlington City Council passed a resolution authorizing the

placement on the ballot of the 1996 Annual City Meetmg a Referendum for voter
consideration of the following queshon
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“Shall the City Council be authorized to nse HUD Section 108 financing or
another equivalent financing source for waterfront revitalization projects
pursuant to the Waterfront Urban Renewal Plan, including but not limited to
. Lake Street reconstruction, Moran. Plant redevelopment, T.ake Champlain o
- --— --Basin Science Center improvements, waterfront/Downtown lnkages-and - -~ - .- ..
. retirement and/or refinancing of the urban reserve debt; it being understood
" thaf ta¥ incrémients received Trom properties Within the waterfronttax =~
* increment financing district shall be ‘pledged #nd appropriated forthe -~ = -
payment of principal and interest on any bonds or notes issued for the
purpose of accomplishing such waterfront revitalization projects?”"

The q_uesnon passed by a vote of 4,311 to 3,152. This happened before Act 60, At that-
__pom_m time, no governmental entity of the State of Vermont had a stake in Burlington’s

“TIF district.” In this teferéndiim, fhe felevaiit stakeholders in Burlington®s TIF district - -
expressly authorized Burlington’s City Council to refinance the urban reserve debt using
appropriate financing which would then be repaid with tax increments from the TIF

district. This vote was, put simply, Burlington’s citizens’ determination that

“refinancing” the urban reserve debt constituted an “improvement” consistent with the
purpose of accomplishing waterfront revitalization projects and consistent w1th the

purpose of Burhngton s TIF district.

There certainly were many justifiable reasons for them to make that determination. The |
hlstory of transactions relative to Burlington’s urban reserve supports the decision:

(1) On September 6, 1991, Burlington executed a Purchase and Sale contract with the
Trust for Public Land (TPL) providing that TPL would deposit $820,000.00 with
Burlington to help Burlington fund the purchase of approximately 45 acres of
waterfront property (.. urban reserve lands) from the Central Vermont Railway.

(2) The Purchase and Sale contract with TPL also provided that TPL had the right,,
upon payment of an additional $328,000.00 to Burlington to take title to a specific
portion amounting to approximately 25 acres of the 45 ac¢re site, unless Burlington
paid TPL the sum of $1,148,000.00 on or before October 15, 1993 to extinguish -
TPL’s interest in the property.

(3) In October, 1993, the Burlington City Employees Retirement System entered into
- aPurchase and Sale contract with Burlington, substituting itself for TPL as the
holder of an option to purchase the approximately 25 dcres of urban reserve lands.
The option was structure to last for five (5) years. :

(4) On December 7, 1998, the Burhngtcm City Council authorized issuance of
$1,390,000.00 of Certificates of Participation, 1999 Series B, for the purposes of
rafinancing the acquisition of “approximately 45 acres of waterfront property in
the City which was acquired from the Central Vermont Railroad,” That
refinancing extinguished all existing options on the property, thereby removing:
another entity’s (the Burlington City Employees Retirement System) legal interest
"in the propetty. . The removal of said option, which was potentially both imminent
and viable, constituted and “improvement” that wes being made to Burlington’s
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waterfront, consistent with its Waterfront Urban Renswal Plan, the purposes of its
Watarﬁront TIF district and consistent with the 1996 voter referendum.

Burlington submits that the AG opinion dated December 12, 2011 from the Vermont

. Attorney Genefal’s Office takies an impiopéily naiTow reading of the definition of © "7 7

“improvements” when it determines that the relevant “improvement” relative to

- - Burlington’s 1999 refinancing of its urban-reserve-lands-was the-original-Purchase and . -

- - Sale contract with fhe Option Agreement entered into-with TPL in-1991. The AG -

opinion gives minimal analysis to the definition of “improvements”. It states in its
opinion at page 2 that “[t]he term ‘improvements’ is broadly defined to include ‘land
acquisition.” 24 V.S A. § 1891.” The AG opinion then determines that the “relevant debt
in this instance was the 1991 loan from the Trust for Public Land to Burlington in 1991,
and not the refinancing of that loan through the issuance of Certificates of Participation in

"~ 1999, The Ceftificates simply refinanced the original debt that was mcurred topurchase —
the nnprovemeni’ in question.”

Burlington takes issue with this analysis because the definitions for “improvements” is

* substantially broader that presented by this opinion. Where the AG opinion cites only 24 -
V.8.A. § 1891, the latitude given to municipals whose TTF districts were “grandfathered” -
by Act 60 was, in fact, enormous. The AG opinion cites 24 V.S.A. § 1891, which was
presented above, but is repeated again here with emphasis added: '

“(3) “Impmvelﬁents” shall include its ordinary sigmification, such as
installations, construction, or reconstruction of streets, utilities, parks,
playgrounds, land acquisition, parking facilities and other public improvements
necessary for carrying out the objectives of this chapter.” .

The first point of emphasis is that the definition was not limiting “improvements” to ¢nly
the specific items named in the provision. Implicit in the words “shall include™ is the
concept that the named items cannot be exchided but that additional items are possible for
inclusion. In fact, the definition was substantially supplemented by the definition
provision for the chapter as a whole (Chapter 53 of Title 24); see 24 V.S.A. § 1751 (3):

“Improvement,” as used in this chapter, shall include, apart from its ordinary
signification, the acquiring 6f land for municipal purposes, the construction of,
extension of, additions to, or remodeling of buildings or other improvements
thereto, also furnishings, equipment or apparatus to be used for or in connection
with any existing or new improvement, work, -department or other corporate
purpose, and also shall include the purchase, or acquisition of other capital assets,
including licenses and permits, in connection with any existing or new
improvement benefiting the municipal corporation, and all costs incurred by the
municipality in connection with the-construction or acquisition of the
improvement and the financing thereof, including without limitation capitalized
interest, underwriters discount, the funding of reserves and the payment of
contributions to establish eligibility and participation with respect to loans made
from any state revolving find, to the extent such payment is consistent with
federal law.” . .
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Agam, the words “shall include” appear and, again, implicit in the words “shall include”
ig the concept that the named items cannot be excluded but that additional items are
possi"ble for inclusion,

.. .Ordinary signification for the word “improvement” 1§ pIesented in Webster’s New -
Colle:g;ate chnom G & C Merriam Company, Spnngﬁeld, Massaohusetts (]981),

. “N 1 ~the act of 7 pracess of mlprovmg 2 a; the. state of bemg mproved e.sp
enhanced value or excellence b :an instance of such itnprovement ; somefnlng
that enhances value or excellence”

Finally, it is important to note the broad, supportive and encouraging 1anguage ofthe
“Purpose” provision of the ongmal TIF statutes, 24 V.8.A. §1893 — Purpose, which read
—-as-follows:—— i

“The purposs of tax increment financing districts shall be to provide revenues
for improvements located wholly or partly within the district which will
encourage development, provide for employment opportunities, improve and
broaden the tax base, or enhance the general economy of the municipality,
the region, or the state.”

The langnage is encouraging municipalities to creatively utilize the generated revenues to
accomplish broadly defined economic goals. Burlmgton in retiring a 'short-term 10an
‘with an option to 25 acres made a decision in 1999 to, in part, finance its 1991 acquamtmn
of waterfront public trust lands, through the issuance of COPs in the amount of _
$1,390,000 wherein the land itself served as the collateral for the Certificates and the debt
could be retired utilizing TIF revenues. This financing was done for the express purpose
of accomplishing the purposes as sef out in 24 VSA § 1893.and helped to allow
Burlington to develop its Waterfront as evidenced today.

It shiould also be noted that the Vermont state legislature has since narrowed the
‘definition of “improvements” for purposes of limiting exactly what may constitute an
“improvement” eligible for inclusion in TIF eligibility. See24 V.S.A. § 1891 as it now
read es a result of amendments made in 2005 (and therefore do not apply to these
Burlington 1999 Series B COPs):

“Defititions. .

- When used in this subchapter:

(4) "TImprovements" means the installation, new construction, or
reconstruction of streets, utilities, and other infrastructure needed for
transportation, telecommunications, wastewater treatment, and water
supply, parks, playgrounds, land acquisition, parking facilities,
brownfield remediation, and other public improvements necessary for
carrying out the objectives of this chapter.

The reference to “other public improvements” can and shoiuld be read to allow still for &
broad reading of what constitutes a public improvement, but it should be noted that the
. TIF districts to which this language applies are subject to VEPC approvals and thersfore
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the determination as fo what constitutes an “improvement™ for inclusion in the TIF of a
district becomes part of the VEPC approval process.

Becauge Burlington’s Waterﬁ:ont TIF dlstnct predates Act 60 and was not subject to

constituted an “improvement” for inclusion in Burlington’s TIF resided with Burlington

For all of the above reasons, Burlington submits that its Series 1999B COPs relative to
the financing of Burlington’s Urban Reserve land within its Waterfront TIF District are
properly being paid with incremental property tax revenue. .

- VEEC approval, the power to make reasonable judgments and deterthinations as to what =

-+ itself and was accomphshedm its- 1996 ballot referendum approved by its votersas - - - -
- -outlined above: - - - : Ce
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ANNUAL CITY MEETING

CHARTE‘F[ CHANGE — REAL ESTATE TAX
AENT AND APPEAL PROCESS

- . INSTRUCTIONS TO VOTER
O VOTE, completely filin the OVAL 1o be RIGHT of your choice(s), lika this. @

CHARTER CHANGE — CREATION OF DEDICATED
SCHOOLTAX FOR TECHNOLOGY IMPROVEMENTS
1. Shall Section 102C be added to the Cily Charter to permit an
annual assessmenl not exceeding fwo cents upen the dolar of the
property grand list for lechnology improvements 1o the Burlinglon
school syslem?
YES ¢

NO:« !

BOND FOR SCHOOL CAPITAL
IMPROVEMENTS AUTHORIZED
2. Shall the Clty Councll be authorized to issue general oblige-
tion bonds or noles in an amount not 1o exceed Four Milion Two
Hundred Thousand ($4,200,000.00) Dollars for the purpose of mak-
ing capital addilions and improvements to the City's school system?

Total Estimated Project Cost: $4,200,000.00
Estimated Cily's Share: #2,940,000.00
YES'
NO '

7. Shall Ihe Ciy Charter be amended to provide thal the City
Assessor shall be ihe Chair of the Board of Assessors which shall
continue o determine valualion of preperties for real estale tax pur-
poses and that appeals rom the Board of Assessors be lo a new
Tax Appeals Board rather ihan to the Board of Civil Authority; that
further appeals 1o the Board of Givil Auherily De al the discretion of
such board; thal the Tax Appeals Board be given power lo inspest
property and to demand lhe production of appropriale records; and
that the consideration of appeals by the Tax Appeals Board be com-
pleted by December 31 of each yzar? ves

NO:

CHARTER CHANGE — CHANGE IN CITY MEETING DATE
8. Shall Sections 3 and 4 of the Cily Charter ba amended fo
change the date of the Annual City Maeling Irom the first Tuesday in
March to the third Tuesday in May beginning in 19877 YES

NO-

CHARTER CHANGE — LOCAL REGULATION OF
RATES AND CHARGES FOR SERVICES PROVIDED

BY THE BURLINGTON ELECTRIC DEPARTMENT
3. Shall Section 4d. of the related laws lo the City Charter be
amended to transfer from Ihe Vermont Public Service Board ta the
Burlington Electric Commission, subject to veta by the City Council
with Mayor presiding, he responsibillly for sefiing the rates and
charges of the Electric Department; te permit the Eleclric
Commission lo consider th financial circurnstances of low income
cuslomers when seiting such mles and charges; to authorize lhe
Electric Gommission and the Gily Council o employ necessary stail
and consultants and to exempt the Electric Department from that
portion of the utiity gross recelpts tax related to the regulation of
rates and charges? : YES

NO «

CHARTER CHANGE — REFERENDUM APPROVAL
REQUIRED FOR FRANCHISE FEE AMENDMENTS
9. Shall Seclion 48XL of the Gily Charler be amendexl to provide that
tha Gity Council shafl not have the-authority to Incraas@ the umount of
any franchise fee without first receiving approval from o majority of the
Cily volers al an annual or special eleclicn called for this purpose?
YES-

NO«

CHARTER CHANGE — LOCAL REGULATION OF SPECIAL
CONTRACTS AND POWER PURCHASE CONTRACTS
ENTERED INTO BY BURLINGTON ELECTRIC DEPARTMENT
4. Shall Seclions 4d. (¢} and 7 of Article 4 of the related laws to the
City Charler be amended' to ransfer from the Vermont Public
Service Board lo the Board of Electric Commissioners the respon-
sibilty for approving contracts by the Electric Department for the
wholesale purchase of power and energy and for approving special
contracts with its cuslomers or the sale of power and energy?

YES ¢
NO -

CHARTER CHANGE —FEE FOR FILING AND
CERTIFIED COPIES OF RECORDS
10. Shall Section 140 of the City Charier be amended to provide
funding for the presarvalion and restoration of the Cily's official
records by adding a charge of up lo $1.00 10 the cost of ling lard
records and/or obtaining certified copies of records?

YES*
NO*

CHARTER CHANGE — CLARIFICATION OF BURLINGTON
ELECTRIC DEPARTMENT ENABLING AUTHORITY

5, Shall Section 1(d) of Aricle 4 of the related laws 1o the

City Charter ba amended to aulhorize the Electric Depariment to

own, operate and ulilize cable lelevision, fiber oplic cable and clher

telecommunicalions applications?

YES '
NO v

CHARTER CHANGE — VETO POWER OF THE MAYOR

11. Shall Sections 46 and 47 of the Gity Chanter be amended lo pro-
vide thal a mayeral velo of any ordinance, by-law, resolulion or olher
vole of the City Council must be made at the next meeling of the
Councl, providad that the mayor shall not have less than two weeks
1oy consider such ordinanice, by-law, resolution or vote and that if no

" velo Is made af that lime, the same shall become valid without the

mayors approval, rather ihan allowing the mayor to wall to exercise
a veto until the next regular meeting of the Counc usually held on
the first Moncay of the monih? YES

NO:

REFERENDUM — HUD SECTION 108 AND TAX INCREMENT
FINANCING FORWATERFRONT REVITALIZATION PROJECTS
6. Shall the City Councii be authorized to use HUD
Seclion 108 financing or another equivalent finAncing source for
‘waterfront revilalization projects pursuant 1o the Urhan

REFERENDUM — AUTHORIZATION OF EXPENDITURE

FOR BURLINGTON TECHNICAL CENTER
* CAPITAL IMPROVEMENTS
12. Shall the expenditure of §360,000.00 for the purpose of mak-
ing capital improvernents to the Burlington School Department
Technical Center be authorized, but subject to the limilation that

Renewal Plan, ingluding but not limited 0 Lake Streel reconstruc-
. tion, Maran Plant redevelopment, Lake Champlain Basin Science
Center improvernents, Walerfront/Downlown linkages ard retire-
ment andfor refinancing of the urban reserve deby, il being under-
stocd that tax increments received from properties wilhin the water-
front lax increment financing dislricl shall be pledged and appropri-
ated for the payment of principal and interest on any bonds or nolas
issued for the purpose of accomplishing such walerfront revilaiiza-
tion projects?
prae YES ¢

NO«

no may be made for the expenditura of such funds
by the Board of School Commissicners without first receiving wiit-
len verification (hal 100% of such expenditure shall be reimbursed
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Appendix V

Reprint of the City of Burlington’s Exhibits to Its Management
Response

KENNETH A. SCHATZ, Esq. ) i . 149 CHURCH ST.
- o CigAtomey -~ - - CJTY OF BURLINGTON, VERMONT - -~ BURLINGION, VT 034018489
EUGENE M. BERGMAN, Esq, " ORFICE OF (802) 865-7121
B A G AROTEY . . o oo e o e o0 e GRS
-~ NIKKTA FULLER, Esq" THE-CITY-ATTORNEY - —
- Assistant City Attorney . AND .
S A J'HARSEER; JR:.,"' R o R Sy ATeiep smmomr St mm oA mie we too U emTe o o ne el iy
e A T T CORPORATION COUNSEL -~ EXHIBIT
. ...GREGG M. MEYER, Esq, .
Assistant City Attorney %
R VE—
. .....‘.-.... P .“.—....‘ . - ._;___'..-- : ,,,;,_, ,-7 .u-‘_. - i e e e i e i mnn me e e s =
MEMO~-Confidential——
CTO: . Jeffrey Keller, Audit Supervisor, Office of the Vermont State Auditor

Tanya Morehouse, Chief Auditor, Office of the Vermont State Auditor
FROM: Richard Haesler, Assistant City Attorney, City of Burlington, Vermont

RE . . Re's;ppnse 1o 10/4/11 Attofﬁey General Opinion re Aﬁpofﬁonment of State
[ -and-MuniGipal ]ru:remen‘tﬂfk am e e e --‘- dee e e ———— = f e = ¢ rm n e =+ s

DATE:  February 23, 2012

Introduction

This memorandum addresses the preliminary position articulated by the State Auditor’s
Office with regard to utilization of state education property tax increment (“state
increment”) and municipal tax increment (“municipal increment”) for the repayment of
debt in comnection with the City of Burlington’s Waterfront Tax Increment Financing
(“TIF”) district. InTesponse to your request, this is a confidential document pending the
finalization of your repart. The City of Burlington (“Burlington”) was informed via
email on January 18, 2012 that it is the position of the State Auditor’s Office that “[i]f all
of the increments] property tax revenue is not used for repayment or prefunding TIF
district debt, then a portion of the statewide education increment is owed to the state. The

 relevant statute cited by the AG is 32 VSA § 5401(10)(E). This impacts Burlington as
not all of the municipal increment was utilized to repay or prefund TTF district debt.”

The State Auditor, in arriving at this position, relied on an opinion issued by the Office of
the Attorney General (“AG”) on October 4, 2011. This October 2011 opinion was issued

o 1
The programs and sexvices of the City of Burlington are accessible to people with disabilities,
For disability access information for the City Attorney's Office, please call 865-7}21 (TTY information ~ 865-7142).
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in response to a request for legal advice from the State Auditor’s Office concerning
*whether the TIF statutes allow municipalities (and specifically, the Town of Milton)to
carve up incremental tax revenue into two components, municipal and state education
___property tax revenue, and determine how much of each component may be used for
Iepayment of debi if connection with & TIF district ™™ 7T T T T e

L S:mply put, Burlmgionsub fs that it} umque status asa  “grandfathered” T digtrict
mmnclpajlty unde the provisions of Act 60 that allowed Burlington greaf autonomyin
administering its TIF district. This substantially distinguishes Burlington from Miltosi,

For example, no VEPC approval requirements apply to Burlington. Burlington has
administered its Waterfront TIF district openly and presented evidence fo both the State
- Tax Department and the Legislature of its appertionment of muniecipal and state- -

— --m@remen'-ﬁ@.:Buﬂ-l-ngt(m-has—ser-viﬁiﬁt@-’ffﬁﬂ'&ht‘fdr:thirteemyearsjnleﬁance:ﬂfi’l:&:“::
interpretation of the applicable TIF provisions and its justifiable reliance on the fact that
no State governmentsl entity objected to Burlington’s methodology regarding
apportionment of increment. Burlington further submits that it was appropriate for it to
set aside dedicated, non-discretionary funds from its municipal increment calculation and

" regard subsequent pledge and appropriation of the resulting increment totals as
appropriate utilization of both state and municipal increment. Alternatively, Burlington
submits that even using the AG opinion analysis that interprets Butlington municipal
incremerit as 4 use of less that 100 % of its municipal increment by such percentage as is
__comprised of the excluded funds, Buslington was not subject to exact proportionality
requirements in its use if its municipal and stafe increments and was in'complete ~ T T
. compliance with the relevant statutory provisions to which it was subject.

This memotandum will set out the analysis in support of Burlington’s legal position with
regard to its apportionment of municipal increment under each of the alternative
scenarios. In so dofng, Burlington will be submitting that (2) there are issues of analysis
in the AG’s Milton epinion which should be reconsidered; (b) there are conclusions made
in the AG’s Milton opinion which should be reconsidered; and (¢) there are facts and
circumstances in how Burlington has utilized its municipal increment and its state
increment which are distinguishable from the facts and circumstances in Milton and
consideration of these facts and circumstances should, likewise, result in reconsidered
conclusions, It is the hope and desire of the City of Burlington to work-with the State

- Auditor®s Office to address and resolve these issues in advance of any public report.

‘What Burlington Did

In January 1996, Burlington’s City Council approved the creation of the Waterfront TIF
District. The District was established pursuant to the version of the TIF legislative
authority then in place, 24 V.S.A. § 1897, which allowed a municipality “to pledge and
appropriate any part or all [emphasis added] of the tax increments received from the
properties contained within the tax increment financing district...”
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- The use of this authority by Burlington was ‘grandfathered” and specifically affirmed by
the Legislature when it passed Act 6{) of 1997 See then 32 V.5.A. § 5404a(c) which
read:
.. . ... Municipalities which have existing tax-increment financing districts .
under subchapter 5 of chapter 53 of Titfe 24 shall have the authorify fo - T

2 s e -m€XpEDd those. districts by.June 30, 1997, but not thereafter, ane to cpllect
o 2. all.state.and local property taxes on properties: within the tax increment

.. financing district and apply those revenues to repayment of debf. lssu&d .

to finance improvements within the tax increment financing district. ™~~~ "

{(Act No. 60,1997, § 45)

' Burhngwh did'in fact-avail itself of the-opportunity to-expand its districtunder this- -~ - - % -
——--provision-in-Jane-t 999‘-—thereby—expanclmg —fo-fhe- nounuanegwnﬁth“emmpla'c B——
presently.

Burlington began to incur debt within its district in 1999 (See: Section 108 Loan for Lake
Street; Certificates of Participation (COPs) for the Lakeview Garage; and COPs for the
Urban Reserve). In 2000 additional debt was incurred by way of further COPS issued for
the Fishing Pier project. Around this time, the district began to produce tax increment.
For Burlington, based on its ‘grandfathered status®, the original version (1985) of, 24
V.S.A. §1896 provided for a calculation of mcrement by the following methodology
__.(which is simply an enumerated recitation of the provision’s componerit parts):

(1) The lister or assessor shall include no more than the original taxable value of such
real property in the assessed valuation upon which he computes the rates of all
taxes levied by the municipality, the schoo! district and every other taxing district
in which the tax increment financing district is situated.

(2) He shall extend all such rates so determined against the entite assessed valuation
of such real property for that year. -

(. a) Tn each year for which the assessed valuation exceeds the original taxable value,

- the municipality treasurer shall hold apart, rather than remit to the texing districts,
that proportion of all taxes paid-that year on the real property in the district which
such excess bears to the total assessed valuation.

(4) The amount so held apart each year is referred to in this act as ths “tax increment”
for that year.

Wlth fhat as the framework for defining increment, the legislative body of the,
municipality could pledge and appropriate any part or all of the tax increments received.
Tt appears that Burlington made various annual determinations during the initial years of
the district as to what portions of the municipal increment would be pledged and
appropriated to the repayment of TIF debt, but by 2002, Burlington settled on a
" methodology whereby the municipal increment was comprised of the following accounts:
General City, Highway, Police/Fire, Parks & Streets.
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_debts.

._-___were,ngtap'pro'pnatE"sautces_'for_'l_‘:lF debt-reimbmrsement————————

- Burlington’s Legal Basis for its Method

DespIte this bro ad discretion autherized by the statute, Burlington utilized as much

" "increment, both state and “fouhicipal, as it could becauss in many years thecostto servics

.its TIE debt exceeded available increment and Burlington had to utilize General ] Fund
‘monies in order to meet the ﬁnanmal responsﬂ": tto'its ‘

Burlington reached its determination as to which finds were permissible and appropnate
for inclusion in its municipal increment after identifying that certain funds were dedicated
- and non-discretionary taxes with-no-nexus to TTF debt.and dctemumng that such funds .

Basically Burlington’s analysis was that taxpayers ‘can and should expect that, upon the
various authorizations attendant to creating a TIF district end incurring debt within that
district, municipal tax dollars will be appropriated for the repayment of said debt. There
seemed to be no basis, however, for including certain types of assessments. The CCTA.

N ( Chittenden County Transportation Authority) tax, for example, was clearly an
"assessment dedicated to a precise use. Given 24 V.S.A. § 1897°s language that a
- mumicipality could pledge any pert or all of available increment, Burlington made a.

determination not to include this part of the available increment. Burlington made ﬂII.S

" type of determination for séveral taxes and iltiiately déterined that a distinction”

needed to be made where a tax was dedicated and non-discretionary and used for 2
purpose or 2 department which had no nexus to the Waterfront TIF District or the
improvements to that District (aside, obviously, from the fact that they are all rel ated to

the City of Burlington)., With that understanding, Burlington has excluded CCTA,

County Tax, Retirement, Debt Service, Library, Open Space & Housing Trust funds from
its municipal increment. This analysis and documents in support thereof was provided to ~
the State Auditor’s Office in Buzlington’s October 6, 2011 memorandum on municipal
increment calculation, and is included here again as an attachment to his document,

Burlington’s first line of argument regarding apportionment of its municipal increment is
that Burlington takes the legal position that it uses all of its availeble municipal
inerement. Burlington can find no legal basis for it to access dedicated, non-discretionary

Uggr example, the CCTA tax levied against all towns within the County did not seem to Burlington to be a

" tax which could or should be utilized for repayment of TIF debt. Under 24 V.S.A. § 5108, each year, the

treasurer of the Chittenden County Transportation Authority, utilizing the statutorily prescribed formula for
apportionment, presents the City of Burlington with its annual CCTA assessment and the statute directs that
the City of Burlington “shall add such assessment to its own budget and shall assess such tax asis
necessary to raise the amount of the assessment.” Burlington has maintained and continues to maintain that
to assess the CCTA tax on all properties but then hold apart a portion of that assessment as a permissible
taking for TIF increment is simply inappropriate and, Burlington submits, possibly not legal. Discretionary
taxbs provide the requisite discretion. Use of state increment is authorized by statute. Burlington here
¢uestions whether is has any legal authority to access dedicated tax funds for any purpose other than that

~ for which the dedication authorized.
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funds for any purposes other than as provided within the City Charter and other
authorizations (see City’s October 6, 2011 memo attached). Therefore, the City
calculates increment based on availzble funds and has annually plcdgcd and appropnated
- thiat full calculation as municipal ir mcrement -

— Alternatively,.Burlington maintains, thaf, éven.under, an interpretation that would require
~-Burlington to include. even those dedicated, non-discretionary funds in its municipal - -

.. increment calculation, Burlington has still, nevertheless, complied with all statutory
requirements relative to its app omonment of the mumc1pa1 and state Increments.

The analysis of how that comphance has been accomplished is set forth in turn through
" “out the remainder of this memorandum. - However, preliminary to that analysis and by . -
“way of-concluding fhis-section- 6f-this memorandum-concerning fae [egal basis for ﬂrege‘:::
calculations in the aliernative, Burlington references that early discussions with the State
. Auditor’s Office regarding proportionality focused on the provisions of 24 V.S.A. §
1900. The pre-Act 60 version of 24 V.8.A. § 1900 to which Burlington is subject may
look at first impression as though it requires prop ortionality but Burlington maintains that
it does not. The language of that provision provides no-role for the state education tax
fund, nor for VEPC, nor for any entity of the State. It reads:

* Any tax increment received which ih any tax yesr exceeds the amount pledged
_ for the payment on principal and interest on the bonds issued for improvements
in the district shall be distributed to the city, town or village budget and school
district budget, in proportion that each budget bears to the combined total of
both budgets unless otherwise negotiated by the city, town or village and
school d15tnct. .

In practical terms, for purposes of addressing § 1900, when Burlington does not include
certain funds in its TIF mcrement calctlation, those funds, to the extent they can be,
considered potential increment 2, become “tax increment received in a year not pledgcd
or appropriated” and, by not havmg taken those funds for increment calculation, those
potential increment monies are, in fact, excess increment which has been “distributed”
not “in proportion that each budget bears to combined total[s]” but “as otherwise
negotiated” by the city and its school district. This “negotiated” distribution occurs |
annually when the City budget and the school budget is put forward and subsequently
passed within the City of Burlington. Burlington submits that the State did nothave a -
seat at this distribution of excess increment table until, during the legislative process
pursuant to Act.54 of 2009 when Burlington was authorized to reapen its Waterfront TIF
district for an additional five (5) year period, Burlington agreed that at the close of the .

2 This is actually a whole other issue which Burlington will need to work out with VEPC relatwe to
Burlington’s new Downtovm TIF District. The aforementioned analysis around fund which are dedicated
and non-discretionary will be part of the conversation with VEPC in order to determine how to apportion
Burlington’s municipal increment within that district. Tnterestirigly, it appears that VEPC and

municipalities subject to the 2007 amendments actually have considerable discretion with how to apportion A
which could well accommodate Burlington’s needs here despite the characterization by the Attorney

General opinion that these requirements demand strict proportionality between all funds,
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district’s life it would release any excess increment attributable to state educauon tax
increment to the State Education Tax Fund.

What the Auditor Claims Burlmgton Dld Wrong i

TS T Y R R ST &7 IR NI ST SRS ST T AT s e R
B L T U p PR

_ It is unclear whether the State Aud1tor is suggcshng that Bu:rhngton is S'lle ect to the 2008
-amendments, including most significantly 24 V.8.A § 1897 (2007, Adj. Sess., No. 190) "~~~
as referenced in the Attorney General’s Milton opinion, Clearly, however, Buzj]J,ngton is
not. § 102(14) of that Act provides: “[tJhe provisions of Sec. 58 of this act pertaining to _
proportiorial ugé of eduication and municipal tax in TIF financing shall apply totax :

— -increment-financing-distriets-approved pursuant te-32-V=8:A-§-5404a.>-Butlingon's— - —--
Waterfront TIF District was not “approved” pursuant to 32 V.S.A. § 5404a. Burlington’s
TIF pre-existed the adoption of 32 V.8.A. § 5404a and the approval provisions
referencing VEPC approvals do not apply to Burlington.

Becaiise the 2008 ‘amendments do not apply to Burlington, the entue issue of ]
Burlington’s use apportionment of state and municipal increment should not be an issue.
Sadly, however, this does not appear to be the case. Burlington is being informed by the
State Auditor that it failed to administer its TIF District properly relative to.another

. pIOV].&J.QR of state law thaf did not.exist when Burhngton s TIF dlstuct was created. That
provision is referenced in & footnote on page 3 of the AG’s Milton opinion. There much
is made of 32 VSA § 5401(10)(E) which provides the fol]owmg as an exception from the

deﬁmtlon of nonremdcntzal property:

" (E) The excess valuatlon of property §ubject to tax increment financing in
a tax increment financing district established under subchapter 5 of chapter
53 of Title 24 prior to June 10, 1997 to the extent that the taxes generated
on the excess property valuation are pledged and appropriated for interest

. and principal repayment on bonded debt or preflmdmg future tex increment
financing district debt.

In examining the Town of Milton’s TIF Audit Report, where no municipal increment was -
pledged and appropriated, the practical effect of following the AG opinion was that the
statute required the municipality to determine the percentage of possible increment which

_ is used in total by (1) performing separate calculations for both the state increment znd
for the municipal increment. The municipality must then (2) add these figures together
and determine the percentage of the total possible increment used and then (3) recalibrate
both to create balance; i.e. proportionality. This then (4) becomes the refigured
calculation of the increment to be excluded from nonresidential property calculations for
the education grand list. The AG opinion is that this entire formula is clear And this is

* somehow-all located in the Ianguage of § 5401(10)(E).?

.

3 Interestingly, the Attorney General opinion goes to great lengths to lay out the history of the Title 24
amendments relative to Milton's TIF before concluding that proportionality cannot be identified as clear
and unambiguous requirement of the TIF statutes until the Act 190 amendments in 2008. The conclusion
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To follow the logic of the AG’s opinion then, a municipality back in 1997 (i.e., in this

case, Burlington) should have noted this provision and deduced all of that which was
B dsscnbed above. The Attorney General’s opinion-is that this Act 60 definition,

" subsequently located in Title 32, effectively directs & municipality in clear and
..~-unambiguons terms to_administer a TIE. district with equal apportionment of state and ___
— munimpal.mcrment It.should.be noted, however, that the TIF district grandfaﬂamng

- provision, § 5404a(c) Act No. 60, 1997, § 45 makes no reference to any substantive o

- change to a municipality’s administration of its pre-existing TIF district as a result,of this"
definition. So the AG’s-opinion would seem to be that back in 1997, the legislature’s
addition of § 5401(10)E) in the definition section of the Education Opportunity Act was
all that was needed-to clearly and unambiguously guide municipalities forward in - :

~—-mnderstanding-how 4o -adtninister-a - 1R-DistH crrelative-to-apportionment-of stateand————
municipal increment, This would have to be true because there were no

~ contemporaneous changes made to any of the actual TIF statutes, which are all located
entirely in Title 24, in order fo support or supplement this directive. However, these Title

24 TIF statutes have since required mulhple amendments because so much was unclear

and ambiguous. In fact, even the AG’s opinion concludes that those amendments could "

not be said to establish a clear and unambiguous requirement of proportionality for the.

Town of Milton until 2008 and, therefore, could not be applied retroactively. But then

thiat same AG opinion finds thut proportionality of increment is effecnvely achieved by

__way of the backdoor through this definition provision.

This was the conclusion found in the State Auditor’s report on Milton’s TIF District; that:
“It]o the extent Milton’s tax increment was not pledged or appropriated for TIF-related
debt, the underlying property should have been included in Milton’s nonresidential

. property subject to the statewide education tax and owed to the state since the inception
of the TIFs in 1998.”

Burlington is being told by the State Auditor thet a similar recalibration will need to be

_done with Burlington’s TIF calculations, but that Burlington’s recalibration will not be as -
severe because Burlington used most of its Municipal increment whereas Milton used
none &t all. However, Burlmgton submits that there is no recalibration at all that is

appropriate. -

Why the Auditor Should Reconsider -

The AG opinion’s interpretation of 32 V.S.A. § 5401(10)(E) is being used to bootstrap

exact proportionality into the requirements for Burlington’s administration of its _

Waterfront TIF district. This interpretation and the consequent effect of such
-bootstrapping, however, flies in the face of the original TIF provisions themselves, and in

then utilizes he footnote from page three to provide the basis for the opinion that effectively requires
proportionality by way of the backdoor through this recalenlation of nﬂurcmdenﬂal property meﬂmd
pursuantto § 5401(10)(]3)
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the face of the fact that no supplementary amendments to these originel provisions were

made when this definition provision was adopted, Finally, it flies in the face all

subsequent 1sgislatws hlstory as indicated by subsequent amendments to the TIF
“statutes. : .

. ~With regard t0 32 V.S.A. § 5401(10)(E), it appears that in 1997, when ACT 60 was _ -
- ,passsd the legislature attempted to create g. definition of nonresidential property ‘which -
~ would successfully allow TIF districts to be integrated into the State Education Tax Fund
system. Itis Burlington’s contention that this attempt can only be regarded as unclear
and ambiguous like many of the other TIF and Act 60 provisions were that ulhmatsly
re:quu'ed amendment

— —Th& First problerr-was that-the-use-01 § s 40T (1 O’J(E’)-c legal“deﬁmhon fo«:,_ p—
nonresidential property in a TIF District (for purposes of establishing a Education Grand
list) which directly conflicts with the statutory directive provided to municipal treasurers
* under the prov1s1ons of 24 VSA § 1896 (defining tax increment) for how they were to go.
-about computing taxes. Municipal treasurers were to “include no more than the original
“taxable value of such real property in the.assessed valuation upon which he computes the .
rates of all taxes levied by the municipality.” So § 5401(10)(E) attempted to supersede
24 VSA § 1896 without expressly so stating when it attempted to redefine what property
within a municipality with a TIF district would be used for computing taxes. Thatis by
__ limiting its TIF exemption from calculation of the Education Grand list to that portlon of
the increment that had been pledged and appropriated for “interest and principal’ o
repayment on bonded debt” or, in the alternative, had been set aside for “prefunding .
future tax increment financing district debt.” *

Furthennorc this provision for “preﬁmdmg” is not sufﬁcmnﬂy supported by the statutory
frameworlk upon which this definition was laid. The problem is that this is a category of
" TIF increment that had no statutory existence anywhere in the TIF statutes of Title 24 in
1997 when Act 60-was passed. Itis an example of the fact that TIF legislation generally,
and the interplay between TIF legislation and Act 60 specifically, required substantial
future amendment and clarification as problems with implementation of the stafute
became apparent through its use over time. No municipality utilizing a TIF district or
regulating a TIF district would find it unreasonable to carry forward a fimd balance
annually when the debt being serviced requires multiple years of repayment. Any
reasonable interpretation of § 1900 in'its original state would have read it as authorizing
‘increment as pledged and appropriated for future use beyond the current calendar yoar 1f

4 Becauss VEPC was not required to oversee ‘grandfathered’ TIFs, it appears that it was left to the Tax
Department to oversee whether, from the State’s point of view, ‘grandfathered municipalities were
apportioning increment properly. Certainly the Tax Department was aware of Burlington’s apportionment
as evidenced by the 2009 Tex Increment Financing in Vermont report it issued with the Joint Legislative
‘Counsel which presented at page S 2 table with a brealcdown of the fands included and not included in
Burlington’s municipal increment. In any event, for fourteen years Burlington has filed its 411 to certify its
Bducation Grand list baséd on calculations which utilize the district’s m'lgmal taxable value and it has
always been accepted . .
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_“.,pe:son(s) believed that 1t was not clear that such carryin forward was clearly
~ forin §.1900 already A

it exceeded the debt servicing requirements for the year in which it was collected.’®
Certainly that is the interpretation that Burlington has used in carrying forward its annual

“gxcess increment from year to year. To the extent that this was not expressly stated and
_-could be _'n_lterpret'éd-i:l differing ways, this statutory omission existed because TTF.
districts had never heen nsed. Theh, in 2005, aftef 4 period of years; the statute wag =~~~

.amended to reflect this practical real world necessary use because, apparently some

Therefore, Bu:li;lgtén submits that the prefunding language of 32 V.S.A. § 5401(10)(E)
either fails due to the fact that it is not supportc'ﬁ by comparable language in 24 V.S.A. §

1900 (and; indeed, also 24-V.S:A.-§ 1896) erit-is superfluous because prefunding was - - -

either case 32 VSA § 5401(10)(E) created more contradiction and ambiguity for
interpreting statutes which were already frought with contradictions and ambiguities.

3 This is particularly true when corsidered within the context of the purpose of the TTF provisions.

generally; see 24 V.S.A. § 1893 —Purpoge — “The purpose of tax increment financing districts shall be fo -
-+ -provide revenues for improvements located wholly or-partly within the district-which-will encourage. . —-.

development, provide for employment opportunitiss, improve and broaden the tax base, or enhance the
general economy of the municipality, the region, or the state.” It is important to note the broad, supportive
and encouraging language of this provision. The language is cncouragmg municipalities to creatlvely
utilize the generated revenues to accomplish broadly defined economic goals,

8 Interestingly, the Atiémey General’s Offics initially advised the State Auditor during its conduct of this
audit that TIF districts created prior to the 2005 amendment to 24 VSA § 1900 were not anthorized to carry
forward annual increment surplus either before or after the-amendment. Apparently, in the opinion of the
Attorney General, if the legislature in amending 24 VSA § 1900 had intended for pre-existing TIF districts
to be able to carry forward annual excess increment, it would have expressly so provided. Therefore, the
argument went, only new TIF districts, created after the amendment, would be permitted to carry excess
increment forward. The Attorney General now however, according to the State Auditor’s Office, has
reassessed this advice end is now advising the State Auditor that carry-over is permissible for Burlington

- and other pre-Act 60 TIF Districts (i.e. Newport) because of the language provided in § 5401(10(E) which

provides for inclusion of prefunding TIF debt in the exclusion from the definition of nonresidential
property for the purposes of caloulating Educational Property Tax. For the reasons referenced above this
interpretation fails to provide much legal satisfaction because that prefunding language for caleulation of
the Education Property Tax Grand List is not supported by any comparable language within the TIF’
statutes themselves which would authorize the municipality to compute tax rates for real property within
the TIF district with anything ofher than the original taxable valus for said properties. Thus the conflict.

"It is conceivable that there will bs another AG opinion concluding that the “prefunding future debt”

language referances the setting aside of increment which is gained by a municipality prior to the incurrence
of any debt at all. Burlington, however, submits that the legislature included this langnage in order o
expressly authorize the carrying forward of excess increment from year to year, which should have been.
understood as implied already as being within the parameters of “pledged and appropriated” where the debt
serviced contemplates multiple years of repayment. Burlington submits there is no ofher réasonable
interpretation; not when increment is presumed to be a byproduct of development within the District which
ocours after a municipality has made improvements (funded by debt to be serviced with TIF increment)

‘which ‘but for’ the municipalities havmg made said improvements, said development would not have -

occurred.

Page 80

—already-contemplated by alexisting referentesto-pledged: and-altocated-increment-Tn——r



Appendix V

Reprint of the City of Burlington’s Exhibits to Its Management
Response

Despite, these contradictions and ambiguities, the AG’s opininn takes a hard line position
with regard to the Town of M;Itnn as if these statutory prcmsmns were clear and
unamblguous

Burlmgton subnuts that undcr thcse mrcumstances to regard § 5401(1 O(E) as having any e
. .meaning at all requires an interpretation that the language “to the extent that the taxes

generated:on the excess property valuation are pledged and appropriated” must-be read o -

‘mean: to the extent that state education taxes generated on the excess property valuanon
are pledged and appropriated. Those are the taxes that Act 60 — the Bducational
Opportunity Act — was addressing. That is the only interpretation that effects any
meaningful practical implementation of the language at all. All subsequent legislative

- ‘history ofthe amendment to these statutes supports this interpretation.. For.example, if

i egisIatre had-tmly-ntended o-§-5401 (10)(E)to mean-that the- cﬂlt:lﬂatmnion—"f—-—

exempting the excess valuation of property subject to tax increment financing was to be
determined in the manner suggested by the AG opinion, then § 5404a(g) as it is now
amended would read differently. § 5404a(g) now limits application of increment to, 75%.
This is despite the fact that § 1897 clearly allows for up to 75 % state education tax
increment-and up-to 100 % municipal increment. Under that circumstance, §--

5401(10)(E) would be in conflict with § 1897 because § 5401(10)(E) if it means what the
AG opinion clatms would a]low for propomonalxty adjustments upward fmm 75 %
thrnugh prbpomonal offsets.t :

The history of conduct of the mummpahtxss theriselves T a&mlmstenng the1r msmcts
demonstrated that strict or exact proportionality was in fact not understood to be a
requirement by the municipalities who had TIF districts. The legislature demonstrated
repeatedly that they, as the authors of these statutes acknowledged and affirmed this
understanding by rewriting the legislation repeatedly in order to include provisions to
accomplish certain thmgs which now the Attorney General opmes were unamblguously
provided for all along.”

" In 2005, (2005 Adj. Sess., No. 184) the legislature amended 1897 fo read that:

¥ For example: Take & scenario in which there'is $100,000 of total available increment and the ratio of state

_ education tax to municipal tax was 60 % anid 40 %. Then factor that the municipality utilized 100 % of its
increment and 75 % of the state increment as allowed under § 1897. ‘Then utilizing the AG opinion theory
for interpreting § 5401(10)(E), the exclusion wonld consist of 75 % of $60,000 of eligible state education
tax ‘increment plus the full 100 % of mmnicipal increment equaling $40,000 for a total of $85,000 of sxcess
valuation. This excess vatuation would then be eligible for exclusion from the calculation of
“nonresidential property”, This in turn, would require the proportional off-sets described in the AG opinicn
because the Education Grand st would need to be adjusted to reflect this 85 % use which comports with
the AG opinion that this would be “the extent” that the excess valuation was be used in the manner required
under the statute. The resultmg adjustment to the Education Grand List in order to create the
proportionality that the AG opinion insists resides in the stdfute would ther result in an 85% exemption in
direct contravention of the imitaticns allowed under 32 V.S.A, 5404a(f) which caps the exemption at 75%.
¥ Clearly if nothing else the history of § 1897 demonstrates that § 1897 was either not clear with regards to
proportionality or it was clear that prcporhouahty was not required. Certainly the only statement upon
which all parties should be willing to agres is that 1897 did not clearly and unambiguously require
proportional use of municipal increment ami state education fund increment.
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(a) The legislative body may pledge and appropriate in ‘equal proportion any
part or all of the state and municipal tax increments received from
_properties contained within the tax increment financing district for the
" financing for the payment of the principal of and interest on bonds issued
v — o.for improvements contained wholly or partly within thc dlstncfc_ and for

Tl __relatedcosts provided, that if any | tax increment utthzaﬁon is approvcd
-+ . _pursuantto 32 V.8.A. § 5404a(g), no more than 75 percent of the state )
property tax increment and no less than 75 percent of the municipal tax =~
increment may be used to service this debt. Bonds shall only be issued if

the legal voters of the mummpahty, by a majority vote of all voters
- present and voting on the question at a special-or -annual municipal - -
T T - —imeeting duly-warned-for thepurpose; shafl giveauthoritytorthe——

legislative body to pledge the credit of the mumc1pa]1ty for these

purposes.

And agam in 2008, the prowsmn was amended again; this ﬂme to read that:

(b) The legislative body may pledge and appropnate in equal p'ropomon any
part or all of the state and municipal tax increments received from .
‘properties contained within the tax increment financing district for the

._financing for improvements and for related costs in the same proportion

by which the infrastructure or related costs directly serve the districtat ~ =77
the time of approval of the project financing by the council, and in the

case of infrastructure essential to the development of the district that does

not reasonably lend itself to a proportionality formula, the council shall

apply a rough proportionality and rational nexus test; provided, that if any

tax increment utilization is approved pursuant to 32 V.S.A. § 5404a(f), no
more than 75 percent of the state property tax increment and no less than

an equal percent of the municipal tex increment may be used to service

this debt, . -

The major point manifested by these amendments is that the legislature knew that
- proportional use of increment was not occurring based upon existing statutory provisions,
The legislature then, protective of the state education tax fund, decided to require a
greater contribution of municipal increment going forward from municipalities seeking to
utlhze state education tax increment.

At first their amendment called for not more than 75% of state education tax increment,
and left municipalities with their own authority to utilize municipal increment, so long as
it was approved by VEPC and so long as it did not constitute less than 75% of municipal
increment. This obviously still allowed for a municipality to utilize a full 100 % of its
municipal increment. Thcrcforc, proporhonahty was not required in the 2005 version of
1897 either.
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After a period of time, the 2005 version of § 1897 was amended. Apparently, further
examination of how the TIF statutes actually worked, resulted in'a demand for further
change to require that equal proportions of state and municipal increments would be
_required but in the case of improvements which did not lend themselves to. . ..
proporuonahty, the council could apply a “rough proportionality and nexus t&st” 50 ldng
~=88 “no more that 75 % of state education tax increment and no less than an equal percent
- of municipal increment” was used o service the de is change was obviously . - . ..
_prompted by fairness concerns that a mummpahty “under the 2005 amendments Eght
only need 50 % or 40 % of increment to service debt but would be stuck with statutory
language which required the mumcipahty to utilize not less than 75 % of its increment.

- The AG opinion, atpage 4, indicate that, “[u]pon discovering that Milton (as well as -

= othermaunicipalitiesy were-disproportionatel y-treating state-and-municipal-tax-inerement;——
the legislature amended the TIF statutes to expressly and unambiguously require
proportional treatment” [referencing the 2008 amendments].

But the municipelities in question (certainly Burlington anyway) appeared before the
le'gtslatn:re heard legislative concerns, and asserted their understanding as to how these
provisions worked and how these municipalities administered them. Furthermore,
Burlington consistently cooperated with all State Tax Department inquiries concerning its
administration of its Waterfront TIF District. Those inquiries appear to have commenced

. in 2006 if not earlier, and continued through 2007, and on into 2008. Thé Burlington TIF
District was thoroughly scrutinized. Burlington workcd with the Tax Departdient o~ =
resolve any and all issues concerning Burlington’s administration of its TIF District. In
fact, the Tax Department referred one issue (use of TIF revenues for the “Moran”

transfer) to the State Auditor’s Office (see letter to Tanya Morehouse from Bill Johnson,
dated September 15,2008). In so doing, Mr. Johnson acknowledged Burlington’s

. assistance in resolving many issues to the satisfactien of the State Tax Department. The
Moran transfer issue was subsequently resolved, but at no time was Burlington informed |
that the State Tax Department was taking a position that it was apportioning municipal |
and state tax department increments inappropriately.

Also in 2008, pursuzant to Section 65 of Act 190, the State Tax Department and the )
Legislative Joint Fiscal Office weére requested to analyze the characteristics of the four
(4) TIF Districts then existing in the State of Vermont. Together they issued a report:
2009 Tax Increment Financing in Vermont. . That report contains charts and tables that
specifically demonstrated exactly how Burlington was calculating its municipal
increment and which funds were not being included in calculation of Burlington®s
municipal increment. See Tabie 1 (page 9). Neither the State Tax Department nor the
Legislature objected to this calculation. Additionally, Appendix A to that report provided
a specific column: “Allocation of Increment with the EF [Education Fund] AND :
Municipal Tax Allocation.” The colmnn clearly states that 100% of Increment could go

Howeve.r for purposes of illustrating my point, it should be noted that proportionality is stxil not
re:quared A municipality can still apply 100 % nmmcr.pal increment and o::lly 75 % (or 50% or 0 %) of
staie education tax increment.
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to Tax Increment Financing, 0 % was required to go to the State Education Tax Fund and
that Allocation of Increment for Municipal Tax Increment was “not specified.” .

At some point, all of this action (e.g. passing amendments which grandfather pre-existing

""'TIF districts, while addressing concemns of the legislature for future districts) and inaction -

— .(&.8.n0 agent of the State of Vermont ever claiming that Burlington’s use of increment
- .was inappropriate) must b

~government of the municipal interpretations of those stafutes such that municipality can
" rely on that interpretation as being uncontested by the state. Burlmgton submits that
point of reliance came long before this audit ever started.

T ———— Conohwsionee e ————————————————

Burlington submits that it is prepared to defend its apportionment methods as complying
with all applicable Act 60, Title 24 and Title 32 statute provisions relating to its

~apportionment of municipal increment and state increment for-the reasons stated above.

Bu:ling-ton additionally submits that further findings of this audit should reference that
the City of Burlington “substantially complied” with all requisite-provisions pertaining to -

_ municipal and state increment apportionrent | for the reasons stated above

-

Burlington additicnally submits that it is prepared to continue to work with the State .
Legislature to improve unclear and ambiguous provisions within TIF and TIF—related
statutes. There may be a need to clarify how to properly treat dedicated, non-
discretionary municipal funds within the context of calculating TIF increment for
Burlington’s future Downtown TTF District which is to be subject to all of the current TIF
provisions. However, Burlington notes that a legal forum for pursuing such clarification
may already exist within the present language of 24 V.S.A. 1897, insofar as the Vermont -
Economic Progress Council (VEPC) is authorized to approve project financing and in so
doing may utilize a rough proportionality and nexus test. Depending on how much
discretion VEPC believes it has, perhaps some of these future increment calculation
concerns can be satisfactorily resolved during the VEPC approval process for that new -
district.
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